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Th E A ppellate Juriſdiction of this 
country had remained upwards of ſixty 
years under the control of the Britiſh 
Parliament, when the ſpirit of the Triſh 
| Nation demanded it ſhould be reſtored to 
its natural and prunitive tribunal, ad the 
more enlightened policy of the ſiſter king- ; 
dom ſubmitted to the claim. 
Tt is not my office to enquire into the 
occafion which originally gave rife to this 


e encroachment, 


| 


1 they were heretofore to be found. 
work of ſuch obvious utility, that the 


PREFACE. 


encroachment, the progreſs with which 


it advanced, or the means by which it was 


finally accompliſhed : 


When rights 
are acknowledged, diſcuſſion becomes uſe- 
leſs. 


reader with 1peculations upon what has 


Neither do I wiſh to engage the 


been called the prudence of the meaſure 


which reſtored this ancient jurifdiftion.— 


Leaving ſuch topics to thoſe who chooſe 


to rail at ſalutary eſtabliſhments, and ve- 


nerable inſtitutions, T have aſſumed the 


more humble, but I truſt not leſs meri- 


torious, taſk of rendering the deciſions in 


our High Court of Parliament advantage- 
ous to the Profeſſion, and the Publick, 


by collecting and moulding them into a 


form, more adapted to the purpoſes of 
general information than that in which 
A 


undertaking, I ſhould hope, requires no 
apology, | 


| 


PREFACE. 


: apology, though the manner of its execu- 


tion may ſtand i in need of conſiderable in- 


 dulgence. 


Reports of caſes in the courts of law 
and equity are ſought after with avidity, 
as preſerving from oblivion the arguments 


of the ingenious, and the opinions of the 


learned: Such opinions as are founded 


in reaſon, and ſound principles will always 
be reſorted to, and muſt, as they ought, 


acquire an authority that will influence 


ſubſequent deliberations. The deciſions 


therefore of that juriſdiction, which con- 


trols the conduct, and corrects the errors 


of the other courts, both of law and 
equity, cannot be received with indiffer- 


ence. We ought not to be ignorant of that 


rule of law, which the court of appeal has 


ſolemnly pronounced; yet ſo limited are 
the means of n this knowledge, 


105 : that 


_ _____ Prweykotl 
that few are able to obtain it, fave thote 


1 A 7 : 
who may have been preſent at the deter- 


of Lords are not in extenſive circulation, | 
neither do they contain any thing beyond 
the decree or judgment pronounced; and 
the printed caſes being moſtly diſtributed 
among the members are not eaſily to be 


therto caſually picked up from vague tra- 
dition, and, the fading recollection of bye 


From this ſource may be derived the 
contrariety of deciſions which are to be 
met with, not only in the inferior courts, 
but even in the ſuperior court of Parlia- 
ment "itſelf ; and from the fame ſource 
flows that extreme length of argument 
and debate, which at preſent prevails in 


our 
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mination. The Journals of the Houte | 


had after a lapſe of time: So that infor- 
mation upon theſe ſubjects has been hi- 


our 


PREPACE. 


our courts to the impoveriſhment of the 
ſuitor, and the extravagant waſte of pub- 


lick time. 


A reflection upon theſe inconveniences 
induced me ſhortly after my coming to the 
bar, to endeavour to remedy them as far 
as I could with reſpect to myſtlf, by a 


conſtant attendance in the Houſe of Lords 
as often as writs of error and appeals were 
at hearing. J had continued this prac- 
tice for near two years, when a learned 


a judge (whoſe friendſhip I have experi- 


enced upon many occaſions) ſuggeſted to 


me the advantages ariſing from a publica- 
tion of reports of caſes determined by the 


Houſe of Lords of Treland, offering to 
me at the fame time a large collection 
of the printed caſes, with the dectfions, 
which he had made for his own uſe. Ta 


1 that n Judge the Profeſſion and the 
| |  Publick | 


H. 
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Publick are principally indebted for the 


| enſuing work. Since the promulgation 


of my intention, the flattering aſſiſtance 


I have received from many has certainly 
proved a ſtrong incentive to perſeverance, 
at the ſame time that I feel my mind im- 
preſſed with the warmeſt 988885 for 
their kindneſs. 


The Ely.cauſe being heard before I was 
called to the Bar, notes of the arguments 
in it were communicated to me by a gen- 

tleman, who had poſſeſſion of moſt of the 
papers in that litigated caſe, and whoſe 
readineſs to con tribute his ſtock to the 
preſent undertaking, demands my warmeſt 
1 thanks. Ws particularize the names of 
all whoſe aſſiſtance I have experienced in 
rendering theſe notes complete, would be 
but a long liſt of the obligations I owe; 
yet I cannot refiſt returning my - moſt 


ſincere 


PREFACE. 


| ſincere thanks for the politeneſs and atten- 
tion I received from the Lord CHANn- 


CELLOR, who, amidſt the | indefatigable 
attention to the duties of his high office, 


condeſcended to notice my exertions. 


Among the papers communicated to 


me in the Ely cauſe, there were ſome 


which could not with propriety be intro- 


duced in the report of the caſe, as they 
contained matter which had not been be- 
fore the Lords ; but as they appeared 
worthy of publication, they are added to 
this volume in the form of an appen- 


dix. 


Without preſuming to comment upon 


the plans, which others have adopted in 


works of this kind, I ſhall content myſelf 


with mentioning that which I have pur- 


ſued. ——A ſtate of the caſe, where it 


came 


PPT 


2 


PrEFACE. 


came before the Houſe upon Appeal, : 


| has been given from the facts ſuggeſted 
and relied upon by both parties :—Com- 
bining theſe facts into one narrative, [ have 
endeavoured to avoid the prolixity, which 
would neceſſarily attend the ſeparate ſtate- 
ment of each party, while- my anxiety 
not to omit any thing that might be ma- 


terial has in fome inftances overcome my 


defire for brevity.——Where the caſe 
came by writ of error, the ſtate of it has 
been taken from the record, to which I have 
fcrupulouſly adhered without introducing 

any circumſtance that did not appear in 
it. The judgment pronounced by the 
Houſe muſt, by the rules of law, be 
founded upon the record only, and no- 
thing extrinſick can be taken into conſi- 


deration; the diſcloſure therefore of foreign 
facts can ſerve no good purpoſe, but may 


poſſibly tend to confuſe and miſlead. 
| Having 


PREFACE. . 


Having arranged. the ſtatement of the 


caſe from the materials I have mention- 


ed, the reaſons of counſel are thrown 


into the form of arguments, and then 
follows the judgment of the Houſe, with 
a reference to the Journals where it 
may be found. TO render this col- 
lection as complete as circumſtances would 


admit, ſuch opinions of the Lords as 


are reported in the very valuable work 
of Meſſrs. Vernon and Scriven, have been 
incorporated; and after my own attend- 
ance commenced, the opinions are given 
from notes taken by myſelf. This will 


evidently appear to be the moſt arduous 
part of the undertaking. The taſk of 


mere compilation from pre-exiſting ma 


terials, however | uſeful, can ſcarcely 
afford room for praiſe. But to offer to 


the world the opinions of our greateſt legal 


men ſolemnly pronounced in judgment 


in 


XY 


Xvi 
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in the court of dernier reſort, carries with 


it ſuch a weight of reſponſibility, as no- 


thing could enable me to ſuſtain, but the 


kind and generous aſſiſtance I have expe- 


tienced. 


Marginal abſtracts, not only of the prin- 


eiples decided, but of the leading topics 


of argument, are deemed ſo indiſpenſably 


_ neceſſary, at leaſt by thoſe whoſe exten- 
five practice cannot always admit of 


leiſure to read the entire caſe, that I 


have paid no ſmall degree of attention 
to that branch of the work :—Tables of 


the caſes and principal matters are alſo 


added and having reaſon to think, that 
the rules and orders of the Houſe, e 
to proceedings upon appeals and writs of 
error, are not very generally known, I 
have taken the liberty of ſubjoining 
| the m. 1 | | 


In 


"8 
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In the humble hope, that my feeble 
efforts may anſwer the end propoſed, this 
part of the work is now ſubmitted to the 


judgment of the profeſſion, whoſe candour 


diſpels any apprehenſions from the ſeve- 
rity of criticiſm, and whoſe liberal com- 
munication of ſuch faults, as their abilities 
may diſcover, is moſt anxiouſly expected, 
with a view to future correction and im- 


provement. 
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UPPER HOUSE OF PARLIAMENT 
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WRITS OF ERROR AND APPEALS. 


77. THE plaintiff in all writs of error, 5 Jour.434- | 
after the ſame and the records be brought 
in, ſhall ſpeedily repair to the clerk of the 
parliaments, and proſecute his writ of. error, 
and fatisfy the officers of the Houſe their fees, 
and further ſhall aſſign his errors within eight 

days 


* : IJ ; 


6 


days after the bringing in ſuch writs with the 
records; ; and if the plaintiff make default fo 
| to do, then the clerk (if the defendant re- 
quire it) ' ſhall record, that the plaintiff. has 
not proſecuted his writ of error, and that 
the Houſe doth therefore award that ſuch 
plaintiff ſhall loſe his writ, and that the de- 
fendant ſhall go without day, and that the 
record be remitted; and if any plaintiff in 

any writ of error, ſhall allege diminution, and 
pray a certiorari, the clerk ſhall enter an award 
thereof accordingly, and the plaintiff may, 
before in nullo ęſt erratum pleaded, ſue forth 
the writ of certiorari in ordinary courſe, with- 
out ſpecial petition or motion for the ſame; 
and if he ſhall not proſecute ſuch writ, and 
procure it to be returned within ten days 
next after the plea of diminution put in, then 
- (unleſs he ſhew good cauſe for enlarging the 
time for the returning of ſuch writs) he ſhall 
| loſe the benefit of the ſame, and the defendant 


may proceed as if - no ſuch writ or en 
were warded. 


78. All 


('ws ) 


78. All writs of error and petitions of ap- | 


peal are to be brought in and received within 
fourteen 'days from the firſt day of every ſeſ⸗ 


fion or meeting of parliament after a receſs, 
after which time, the Lords will, during every 


ſuch ſitting, receive no writs of error,- or pe- 
titions of appeal, unleſs upon a judgment given 


in any of his majeſty's courts of judicature, 
or decree made in any of the courts of equity 
whilſt the parliament is actually ſitting: in 


which caſe the party may bring his writ of 


error, or petition of appeal within fourteen a) 
abet after ſuch qi appicn\ or decree 1s given. 53 


79. No petition which relates to "the "res 


hearing of any cauſe, or part of a cauſe, 
formerly heard in the houſe, ſhall be read the 


ſame day it is offered, but ſhall lie upon the 


table, and a future day be appointed for the 


readin 8 ne 


80. No ts of appeal ſhall be received, 


or receiveable into this Houſe which 1 is not 


855 by two counſel, and the clerk of the | 
2 parliaments 


6 Jour. 337. 
Amended. 
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0 Xxii * 


parliaments ſhall not give a certiſicate of any 


petition of appeal being lodged in this Houſe 


unleſs the ſame ſhall be ſigned by two coun- 
ſel; and no perſon whatſoever ſhall preſume, 
as counſel, to fign any petition of appeal, un- 
leſs ſuch perſon hath been of counſel in the 
ſame cauſe in the courts below, or ſhall attend 


as counſel at the bar of the Houſe when the 
ſaid appeals ſhall be heard. 


81. For preventing ſcandalous and frivolous 
written and printed caſes on appeals and 


writs of error, no perſon whatſoever ſhall pre. 
ſume to deliver any written or printed caſe 


to any Lord, unleſs fuch caſe ſhall be ſigned 


by one or more of the counſel, who attended 


the hearing the cauſe in the courts below, or 
ſhall be. of counſel at the hearing in the 


E Houſe. | 


5 


82. When a day ſhall be appointed for the 


hearing of any cauſe, appeal, or writ of error, 


the ſame ſhall not be altered, but upon peti- 
tion; and no pron ſhall i in ſuch caſe be re- 
ceived, | 


( 


ceived,” unleſs two days notice thereof be 


given to the adverſe party, of which notice, 


oath ſhall be made at the bar of the Houſe. 


14101 


83. When any days are appointed for hear- . 


| ing cauſes upon appeals or writs of error, 


upon the petition or application of either par- 
ty, if it be put off to a further day, then the 


| perſon ſo petitioning or applying ſhall pay 
| unto the adverſe ern ten en coſts. 


84. e giving indi in any. wk of 
appeals or writs of error, the. queſtion ſhall 
be put for reverſing, and not for affirming; 
becauſe in all caſes where the votes are equal,. 
it is carried ſemper preſumitur, pro.negante ; and 
yet the Houſe is of opinion, that a decree or 
judgment cannot be reverſed, but by a ma- 
jority of votes, though affirmed if * for 
then 1 alter 1 | 


As to dale doing any order, decree, or 
n of, or in, any court of equity, the 
22»;— g; < Dllewng 


TED 
following particulars ought to be obſerved, 
viz. CI; 


85. That every appeal do come in the form 
of a petition. 


36. That fuch petition is to be moved or 
introduced by ſome Lord of parliament. 


_ 87. That ſuch petition ought to be fairly en- 
groſſed on parchment, that it may have the per- 
manent quality of a record, and that the clerk 
of the Houſe ought not to receive ſuch petition 
of appeal, unleſs the me be os engroſſed on 
eee 


88. In all 685 iii appeals, the party ap- 
pellant ſhall, within eight days after ſuch 
appeal ſhall be received, give ſecurity to the 

Amwendel Clerk of the parliaments by recognizance to 
our. 337. his majeſty in the penalty of two hundred 
pounds, conditioned to pay ſuch coſts to the 
reſpondent as the Houſe ſhall award, in caſe 

the decree, order, or proceeding appealed 

1 againſt 


— * —— — — a " . 2 
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( xxv ) 


B 2gainſt ſhall be affirmed, or in caſe the appeal 


ſhall be diſmiſſed for want of proſecution; 
and if the appellant ſhall negle& or refuſe to 


give ſuch fecurity within the time aforeſaid, 


then the clerk ſhall inform the Houſe, and the 
appeal from henceforth to be diſmiſſed, 


89. In all caſes upon writs of error when 


W diminution ſhall at any time be alleged, and a 
c certiorari prayed and awarded before in nullo 
| eff errattm pleaded, the clerk ſhall upon re- 


queſt to him made, give a certificate that 


diminution is ſo alleged, and a certiorari prayed 


and awarded thereupon, 


go, When upon an appeal an order is made 
for the reſpondent to anſwer thereto by a time 


| limited, and no anſwer is put in by that time, 


upon proof made of due ſervice of ſuch order, 
a peremptory day ſhall be appointed for put- 
ting in the anſwer, without any further notice 


| being given to the reſpondent. 


91. All appeals to. which anſwers ſhall be 
; | 8 Þ 5 put 


( xxvi ) 


put in during the ſame ſeſſion, and for hearing 


whereof no day ſhall be appointed in ſuch ſeſ- | 
ſion; if neither the appellant nor reſpondent 


ſhall apply to the Houſe, within eight days, 
to be accounted from the firſt day of the next 


ſeſſion, or meeting of parliament for a day of 
hearing, ſuch appeals ſhall ſtand diſmiſſed; but 
without prejudice to the appellants preſenting 


any new appeals. thereafter as they ſhall be 
adviſed. 5 


92. All appeals to which no anſwer ſhall be 
put in during the ſeſſion in which they are pre- 
ſented; if neither the appellant within eight 
days to be accounted from after the firſt day 


of the next ſeſſion, or meeting of parliament, 


ſhall apply to the Houſe to appoint a peremp- 


tory day to anſwer, nor the reſpondent put in 
an anſwer within the ſaid eight days, ſhall 
Rand diſmiſſed ; but without prejudice to the 


appellants preſenting any new appeals there- 


after, as they ſhall be adviſed. 


3 When any anſwer to an appeal ſhall be 


put 


pre- 


ent, 


t in 


hall 


the 


ere- 


| be 
put 


( xxvii ) 


put in, the clerk to whom it ſhall be delivered 
ſhall immediately indorſe thereon the day on 


which it was brought in, and the manner of 


the parties anſwering; and to whoſe appeal 
ſuch anſwers are put in, be the ſame day en- 
tered upon the journal, 


94. In all cauſes of appeals, or writs of 
error appointed to be heard, the appellants 
and reſpondents, the plaintiffs and defendants, 
or their reſpective agents, or ſolicitors ſhall de- 


liver to the clerk or his aſſiſtant, to be diftri- | 


buted to the Lords, printed caſes upon ſuch 
appeals, or writs of error, at leaſt fix days be- 
fore the hearing of the ſame; and no other 
different caſes in any ſuch cauſes ſhall at any 
time afterwards be printed or delivered with- 


out leave of the Houſe. 


95. No petition of appeal- from any decree, 


order, or ſentence of the ſaid courts to be re- 


ceived after five years from the ſigning and in- 
rolling or extracting the ſame, and the end of 
fourteen days next enſuing the ſaid five years, 

unleſs. 


Gu) 


unleſs the perſon entitled to ſuch appel be 
within the age of one and twenty years, or 
covert, non compos mentis, impriſoned, or out of 
Great Britain or Ireland. In which caſes ſuch 
perſon ſhall and may be at liberty to bring 
his appeal for reverſing any ſuch decree or ſen- 
tence, at any time within five years next after 
his full age, diſcoverture, coming of- ſound 
mind, enlargement out of priſon, or coming 
into Great Britain or Ireland, and fourteen 
days to be accounted from and after the firſt 
day of the ſeſſion, or meeting of parliament 
next enſuing the faid five years, but not * 
wards or otherwiſe. 


96. At the hearing of cauſes, one of the 


counſel for the appellants ſhall open the cauſe, 


then the evidence on their fide ſhall be read ; 
which done, the other counſel for the appel. 
lants ſhall make obſervations on the evidence. 
Then one of the counſel for the reſpondents 
will be heard, and the evidence on their ſide 


mall be read; after which the other-counſel 
for the reſpondent ſhall be heard, and one 


counſel only for the appellants to reply. 
To - 97. When 
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( xxix ) | 
07. When upon an appeal an order {hall be i 
made for the refpondent to anſwer thereto by 


a time limited, if the ſeſſion of parliament 


wherein ſuch order ſhall be made ſhall de- 
termine before the time ſo limited for anſwering 


| ſhall be expired; and no anſwer ſhall be put 


in during the fame ſeſſion, ſervice of ſuch 


order upon the reſpondent, by the ſpace of 
| five weeks at the leaſt, before the firſt day 
of the then next ſeſſion, ſhall be deemed good 


ſervice; and the appellant may apply to the 
Houſe for a peremptory day for putting in 
the anſwer in caſe the reſpondent ſhall not put 
in his anſwer, within three days, to be com- 


| puted from the firſt day of the then next ſeſſion 
of parliament, Fa 


99. Allſuch appeals as ſhall be prefented for 
hearing whereof days ſhall be appointed, 
which ſhall not be determined in the ſame 
ſeſſion, ſhall be heard and determined in the 
beginning of the next ſeſſion of parliament, in 


the ſame order and courſe as they ſhall ſtand 


to be heard at the end of the ſeflion, without 
5 — ; | any 


\ 


( xxx ) 


any new application to. the Houſe to appoint 
a day for hearing the ſame ; and ſuch of the 
appeals as ſhall ſtand firſt. to be heard at the 
end of the ſeſſion ſhall ſtand to be heard upon 
the Wedne/day in the week next after the week 
in which any ſubſequent ſeſſion of parhament 
ſhall begin; the ſecond: upon the Friday fol- 
lowing ; and the third upon the Monday fol- 
lowing, and from thence the reſt of the ſaid 
appeals in courſe upon every Wedneſday, Friday, 
and Monday, until they ſhall be all heard and 
determined; and that in caſe any ſuch appeal 
ſhall not be adjourned by order of the Houſe 
made before the day on which the ſame is 
hereby appointed to be heard, and the party 
on one ſide ſhall attend by counſel, and the 
party on the other ſide ſhall not attend by 
counſel on the ſaid day appointed for hearing 
thereof, ſuch appeal ſhall be heard ex parte; 
and in caſe neither of the parties to ſuch appeal 
ſhall attend by their counſel on the faid day 
appointed for hearing thereof, then ſuch ap- 
peal ſhall ſtand abſolutely diſmiſſed, but with- 
out prejudice in this laſt caſe to. the appellant 


preſenting 


6 


preſenting any new appeal thereafter, in ſuch 


manner as the ſaid appellant might have done 
in caſe ſuch former appeal had not been pre- 
ſented to the Houſe, as he ſhalt be adviſed. 
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UPON APPEALS AND WRITS OF ERROR 


IN THE 


High Court of Parliament, 


I JBELAND,. 


I 


GEORGE DAVIS, 
and BARBARA 
his wife, 


15th March, 1784. 


_ Appellants. 
THOMAS OLIVER, Reſpondent, 


merick, of which the lands of Curragh- 
medera are a ſubdenomination, were in the 
year 1700 held and enjoyed by John Honahan, 
by virtue of a leaſe for three lives, with a 
covenant for perpetual renewal, made .by- _ 
John Hona- | 
han died ſeiſed, leaving Edmond his eldeſt ſon 


Charles: Earl of Orrery, deceaſed. 


B 8 


and 


Caſe 1 5 


| _ 17184 
HE ROE of Broghill, in the county of Li. 


— 
Equity will 


not decree a 
Tenewal, 


claimed up- 
on an agree= 
ment ac- 
companied 


with fraud. 


Caſes in Parliament, 


and heir at law, and five other ſons, Lewis, 
Lionel, Henry, Robert, and Jaſeph, and one 
daughter Mary. Upon John's, death Edmond 
entered and became ſeized as ſpecial occupant, 

and ſoon after died, inteſtate, and without 
iſſue, whereupon Lewis, the ſecond ſon enter- 
ed and became ſeiſed as ſpecial occupant : 
Lewis by deeds of leaſe and releaſe, dated 
reſpectively the 4th and 5th days of October, 
1714, conveyed to Henry Roſe, Eſq; ſubject 
to redemption on payment of 7ool. and in- 
tereſt. Lionel died without iflue in the life- 
time of Lewis, and Lewis having died in 1715 
inteſtate and with out iſſue, Henry Honahan 
entered, and became ſeized of the equity of 


8 redemption, as ſpecial occupant, and by an 


inſtrument in writing, bearing date the 12th 
day of September, 1733, demiſed to Richard 
Pierſe the lands of Carraghmagera, containing 
343 acres, for the term of 31 years from the 
' 25th day of March next at the yearly rent 


of 10s. 6d. an acre, and Henry Roſe the mort- 


gggee by a writing dated 13th of Auguſt, 


1734, indorſed on faid inſtrument —— 
the id demiſe. | 


Ak the time of executing the faid original 
_ article, Richard Pierſe was a papiſt, and by the 
laws, then in force, was not warranted to 
takes any Tengen term or intereſt than 31 

Alte Pars; 
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Caſes in Parliament. 
years; but he having formed an intention 
of improving the lands and building an houſe 
thereon, applied to Henry Honahan to give 
him ſome article or covenant for perpetual re- 
newal ; Henry at firſt agreed to give an article 
for renewal only during his own life, and 
an article for that purpoſe was prepared; 
but Pierſe not thinking that covenant ſuffi- 
cient, Henry Honahan, after the date, which 
originally was the concluſion of the article, 
in order to make it a covenant for perpetual 
renewal, added the following words: 
* my heirs and aſſigns muſt and will do the ſame 
<« 70 the ſaid Pierſe, and his heirs,;” and after 
the addition of theſe words, Henry Honaban 


executed the article, which 1s in the following | 


words ; 


TN do promiſe and engage that I will 


“ renew the lands of Curraghmadera to 

© * 27 Mn» Richard Piarſe and his heirs at 
- the reſerved rent he now pays for 

& the ſame, and that I will at the de- 


% mand of ſaid Pierſe and his heirs, 


make a new leaſe of 31 years during 
«© my life, as often as he or they will 
require it; and this promiſe and 
engagement 1 give for the encou- 
* ragement of faid Piegſes improving 
« the aid lands. Witneſs my hand 
B 2 and 


1784 


— read 


Davis 
againſt 


Orks. 


cc And 


Caſes in Parliamenc. 


4 
1784 . and ſeal, the ad of November, 1734. 
gots 4 « And my heirs and aſſigns muſt and 
. ce will do the ſame to ſaid Fiese and 


6 his heirs.“ 
HENRY HONAHAN, 3 
Preſent, | 
EDWARD WILSON. 
A. BATWELL. 


This article or covenant was confirmed by 
Henry Roſe, the mortgagee, in the following 
words, on the ſame paper : | 


« I promiſe to renew Mr. Richard 
„ Pierſe's leaſe of faid lands, and to 
„ makeit 31 years to him and his heirs 

% at any time he requires it, and as 
Along as I have any intereſt in the 


“ premiſſes, at the ſame rent he now 


< pays, and I deſire that my heirs 
„ may do the fame to him and his 
“ heirs, with the conſent and appro- 
% bation of Mr. Henry Honahan, his 
« heirs or aſſigns. Witneſs my hand 
4 and ſeal this 14th of N ovember, 
e 
| HEN. ROSE; 1. 8. 


In conſequence of ſaid article, Richard Pierſe 
built 2 manſion-houſe, improved the lands, 
and 


34 


84 


Caſes in Parliament, 


and expended between 3ooo/. and 4o00l. from 
which many people in the neighbourhood ſuſ- 
pected he had a valuable intereſt, But being 
a papiſt he kept the ſaid article a ſecret, as a 
diſcovery thereof muſt ſubject him to the loſs 
of his intereſt ; to prevent which the method 
deviſed was by executing from time to time 
ſeveral leaſes during the life of Henry Honahan, 
and with his conſent, by Henry Roſe the mort- 


gagee, which appeared on the face of them 


to be leaſes for 31 . . | 


3 Honahan died in May ak Joſeph 
having died in Henry's life-time without iſſue, 
and Robert having died leaving one ſon, Fo/eph, 


he became entitled and held till 1754, when 
he died inteſtate and without iflue. Mary be- 
ing dead without iſſue, and all the iſſue of 


John the elder having failed, James Honahan, 
only brother of ſaid John became entitled to 
the equity of redemption : he had iſſue one 
daughter Anne, to whom he deviſed all his 
eſtates, and ſhe intermarried with Robert Oli. 


ver, Eſq; by whom ſhe had iſſue the reſpon- | 


25 Thomas Oliver, and ſaid Anne is ſince 
dead. 


Richard Pierſe left iſſue John, Hand and 
the appellant, Barbara, and after the death of 


Richard, 18th of May, 1761, a bill grounded 


On 


5 


1784 
—— 


Davis 


againſt 


OLivaeRs 
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Caſes! in Parliament, 


1784 on the popery laws was filed in Chancery by 
— Willa Bigger againſt Anne, the widow of 


ne] Richard; John, the ſony and Honora, and? ap- 
pellant Barbara, praying to be decreed,; as the 


firſt proteſtant diſcoverer, to tlie benefit of the 
ſeveral: leaſes, articles, and renewals, a decree 
toitliat effect was pronounced 17th June, 1763, 
and an injunction awarded to put him into 
poſſeſſion, This ſuit was carried on in truſt 


for ſaid Anne, and Bigger declared the truſt 


accordingly. The lands were afterwards di- 
vided between Anne and the two daughters. 
In 1765, the appellants married; and previous 
thereto, articles were entered into between 
ſaid Anne and appellant Barbara; of the firſt 
part; appellant George of the ſecond part, 
and truſtees of the third part; by which-it was 
covenanted'tliat appellant George ſhould! have 


one third of ſaid lands, and from the deceaſe 


of Anne, ſhould have her undlvided third; with 
remainder after the death of George and Bar- 
bara, to the iſſue of tlie marriage. Appellant 


George afterwards purchaſed the reſpective in- 
tereſts of Anne and Honora, and appellant Bar- 


bara, upon Annes death obtained letters of ad- 
miniſtration to her, and alſo adminiſtration de 
Bonis non to Richard Pierſe: Appellants are both 
proteſtants, and in June 1774, their term being 
near expired, they filed their bill in Chancery, 


againſt reſpondent, _ praying, that all 


proper 


Caſes in Puranent. 
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proper parties miglit be compelled to join in a 2784 4 


leaſe of tlie premiſſes'to' the appellants or to the JV 
truſtees in their marriage ſettlement as to two 
thirds, and as to the remaining third in truſt 
for appellant, George, and that fuch leaſe might 
be granted upon the terms of the original 


agreements, and that defendant might be re- 


ſtrained from proceeding at law for We re- 
covery of the premiſſes. 


"The reſporident denied any' knowledge of 

the inſtrument of Nov. 1734, or of Riffs 
confirmation thereof, and inſiſted that if any 
words importing any agreement for a renewal 
otherwiſe: than for the life of Henry Honahan, 


were inſerted in that inſtrument, he believed 


they were a ſubſequent addition to, or inter- 
polation in, the inſtrument, by Nic hard Pierſe, 
or ſome of his family, in order to ground a 

chair to a perpetual renewal, Which he had 
good reaſon to believe was by no means the 
intention of Henry Honahan, who would by 
ſuch means be excluded from any benefit or 
advantage to him or his heirs, by the improve. 


ments which were alleged to be the confidera- 


tion of ſuch: agreement of perpetual renewal; 

and to ſhew thit ĩt was not conſidered by Henry 
Hbnaban as an agreement for a perpetual re- 
newal, reſpondent ſtated, that on the 12th of 
Feb, 1733, an abatement of rol. a year was 


made 


Davis 


gain 
N ER. 
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made in the rent, in conſideration of improve- 


ments, and Henry Honahan afterwards granted 


Davrs 


oinſt 
Ovrvan, 


five ſeveral renewals | to Pierſe, in which no 


mention is made of any agreement to renew, 


nor was there any covenant for renewal con- 


tained in any of them, but in each of them is 


Lord 
Lifford. 


John Fitz- 
Gibbon. 


Hugh 
Carleton. 


contained a covenant for keeping the premiſſes 


in repair, and a clauſe of ſurrender, giving 
half a year's notice. 


- Iſſue being joined, and witneſſes examin- 


ed, the cauſe came to a hearing on the 26th of 


Nov. 178 1, when the Lord Chancellor was pleal. 
ed to diſmiſs the bill, but without coſts—and 


from this decree of diſmiſſal, the h was 
brought. 


It was e for the appellants, 1. That 
two queſtions ariſe in the caſe, the firſt as to 
the fairneſs of the article of the 2d of Nov. 
1734, and the ſecond on the conſtruction of 
it. As to the firſt point, if any doubt had 
been conceived reſpecting the fairneſs of the 


article, or whether there was any forgery or 


interpolation therein, (which appellants ſub- 
mit ſhould not have ariſen after the clear 


and deciſive proof given by appellants, and 


reſpondent's inability to adduce any proof to 


throw even a ſhadow, of ſuſpicion thereon) 


that matter ought to have been determined 
| by 
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by a jury of the county in which the lands lie, 


(being a mere fact) whoſe verdict would have 


ſatisſied the conſcience of the Court, but a 
doubt in the Court in a matter of fact, it is 
ſubmitted, ought not to have been a ground 


for diſmiſſing the appellants bill in the firſt 


inſtance. But it is evident that the Court con- 
ſidered the article as a fair article, and fully 
eſtabliſhed by the evidence, or elſe the decree 


of diſmiſſal would have been with coſts. —As 


to the conſtruction of the article, it is ſubmit- 
ted, 2dly. that the article contains two ſepa- 
rate agreements, the firſt agreement ending 


with the words aſcertaining the date.of it, is 


an agreement to renew during the life of 
Henry Honahan only, and contains every re- 
quiſite for that agreement complete, without 
the neceſlity of adding any other words'there- 
to; the words which follow the date, viz. 
“And my heirs and aſſigns muſt and will do 
the ſame to ſaid. Pierſe and his heirs,” are 
in the, nature of a ſecond agreement, and 
unleſs they are conſtrued to extend to en- 
large the eſtate or intereſt agreed to be given 
by the former part of the article, are to- 
tally inoperative, ſuperfluous and nugatory, 
whereas by giving them the meaning contend- 
ed for by appellants, each word has its pro- 
per ſignification and none of them are uſeleſs, 
and without conſtraint they will bear this 
8 | | | plain 
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plain conſtruction, that what Henry Honahan 
had: perſonally engaged to do in his life-time, 
he had obliged: his heirs to do after his death, 
and it is evident Henry Roſe, by his memoran- 
dum, underſtood the words in this light; and 


this is a fair and natural conſtruction: And that 


the words cannot be reſtrained to a demand 
made in the life-time of the covenantor, and 
neglected to be complied with, ſeems evident 
from this, that without the addition of thoſe 


latter words, a Court of equity would decree a 
renewal againſt the heir at law of Henry Hona. 


han, if demanded: from Henry Honahan in his 
life-time, and neglected: to be complied with, 


or an action of covenant: miglit after his death 
be maintained under the like circumſtances 
againſt his heir at law, or perſonal repreſenta. 


tives. Thirdly, Ihat the article ſeems to have 
been prepared by perſons not very {kilfuli in 
conveyancing, - and therefbre the intention of 
the parties ſhould: be the rather conſidered ; 
this appears from adopting words not applica 


ble to a term of years, but which notwWithſtand- 


ing ſhew it was the intention of the parties 


that the intereſts ſhould: continue in the fa! 


Conduct of 
the parties 
ſome evi- 
dence how 
they under- 
ſtand agree- 
ments, 


mily of Richard Perſe, ſo long as Hemm) Honahan 
could poſſibly grant; the grantor or covenantor 
binds his heirs and aſſigns to Rithard Pierſe 
and his heirs. Fourthly, The actions of the 
parties are ſome evidence how they under- 
ſtood 


"v9 =» 4 mw 


e > cf = 1 a asYg 


2 wy ©£ 


ſtood the article, and the laying out ſuch large 
ſums of money in improvements, together 
with the report which got abroad in the 
country of Pierſc's having a perpetual intereſt 
in the lands, though of themſelves but a light 
kind of evidence, when coupled with the 
other circumſtances of the caſe; afford: pretty 
ſtrong proof in what light the parties, and 
alſo the country in general, conſiderred the 
PE between Honahan and Pierſe. 


For the watpenäbi it was contended, firſt, 
That tlie inſtrument of 2d Nov. 1734, bears 
manifeſt marks of fraud and forgery upon 
it. rſt. Upon inſpection of the inſtrument, 


it appears plainly that the words inſerted 


after the date are written with a different pen, 
and with à different ink, from the pen and 
ink with which the body of the inſtrument was 
written, and that neither the body of the in- 
ſtrument, nor the interpolated words, appear 
to be of the handiwriting of Henry Honahan, 
who ſigned it. 2dly. The top of the letter p, 


in the word preſent, goes through part of the 


word ſame in the additional words: the addi- 


* 
— 
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Charles 
O Neil 


tional word ſeem to have been firſt thus— - 


* And I deſire that my heirs and aſſigns will 


db the ſame to ſaid Pierſe and his heirs.“ 
But it is preſumed that the leſſee did not think 
rheſe words ſufficiently don. for his purpoſe; 
for 
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for it appears that the words, Idęſire, are effac- 


— ed by a ſpiral flouriſh of the pen, and a new 


Dav1s 
againſt 
OLives. 


interpolation introduced; for between. the 
words afſigns” and - will,” the words m 


and,” are interlined in a hand totally different 


from every part of the inſtrument, and in 
much paler ink than that in which the body 
of the inſtrument, the ſignature, or the addi- 
tional words are written, . Secondly, The in- 
ſtrument, even as interpolated, does not war. 


rant the conſtruction contended for by the ap- 
pellants — iſt, conſidering the body of the in- 
ſtrument, without the additional words; it 


is clear that nothing more could have been 
meant, than that Henry Honahan ſhould during 


his life, as often as he ſhould be required, re- 


new the leaſe of the aforeſaid lands to Gaid 
Pierſe and his heirs; and that Henry Honahan 
agreed to do ſo, in order to encourage Pierſe 
to improve the lands; and ſo far the agree- 
ment was ſtrictly perſonal, I do promiſe and 
engage that Iwill renew, and that I will at the 
demand, &c. make a new leaſe, &c. during my 


life, and this promiſe I give for the encourage- 


ment of improving, &c. The words, this pro- 
miſe, muſt relate to what goes before, namely, 
to renew during the life of Honahan, as an en- 


couragement to improve; it cannot be pre- 


ſumed that the leſſor intended to give the leſſee 


a perpetual intereſt, as an encouragement to 


the 


the 
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the leſſee to improve; for if the leſſee was to 
bave a perpetual intereſt, no benefit could ever 
ariſe from ſuch improvements to the leflor or 
his heirs. 


2dly, The additional words make no altera- 
tion in the agreement contained in the body 
of the article; they only relate to the perſons 
by whom the agreement ſhould be carried into 
execution, VIZ. 17 Henry Honahan ſhould aſſign, 
then his aſſignee ſhould be bound to renew for 
31 years as often as demanded, during the life 
of Honahan ; and if a demand ſhould be made 
for a renewal during the life of Honahan, and 
he ſhould die without executing ſuch renewal, 
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then his heirs ſhould renew according to the 


terms of the agreement, viz. for 31 years from 
the time of ſuch demands made to Henry Ho- 


nahan. By this conſtruction every one of even 


the additional words, though interpolated, has 
its full and natural effect, and all is conſiſtent 
with the agreement contained in the body of 


the article. zdly. By the inſtrument dated 


the zoth of December, 1735, ſigned Henry 
Honahan, and endorſed on the original leaſe 
of the 12th of Sept. 1733, the then leſſor re- 
leaſed 10l. a year of the renewed rent in con- 


ſideration of the leſſee's improvements; why 
ſhould he do ſo, if he had previouſly by the ar- 


aug of the ad of Nov. 1734, in conſidera- 
| tion 
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1784 tion of improvements, given Pie ſe a perpe- 
& tual intereſt. 4thly. From the year 1734, when 


:Davi 


Sr, the agreement for a renewal was made, to the 


year 1746, when Henry Honahan died, a period 
of only 12 years, Richard Pierſe obtained from 
Henry Honahan no leſs than five ſeveral renew- 


als, which would have been unneceſſary and 


abſurd in ſo ſhort a time, if the heir of Ho- 
nahan was bound to renew: why ſhould he 
not wait till near the end of the term, with- 
out going to the trouble and expence of fo 
many renewals? Sthly, Jahn Hanaban, who 
upon the death of Henry, in 1746, became 
ſeized as heir at law, lived till 1754, yet it 
does not appear that any Rep was taken to en- 
force a renewal from him or any other per- 
ſon qualified to renew, till the appellants filed 
their bill in 1774, which was 28 years after 
the death of Henry Honahan, though it appears 
that Jahn Honahan had been applied to for that 
purpoſe and had refuſed to renew,. well know- 
ing that he was not bound to renew. In 


order to account for five renewals having been 
obtained within twelve years, it was urged 


by the appellants counſel, that as Pierſe was 2 
papiſt, Henry Honghan was not bound in law 
to renew, and that therefore frequent renewals 
were applied for and obtained during the life of 
Henry Honahan, leſt at any time he ſhould 


refuſe to renew: it is true Henry Honaban was 


1 not 
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not bound to renew, and ſurely if Henry Ho- 
nahan was not bound to renew, his heirs can- 
not be bound. —The - appellants came into a 
Court of equity to compel the heirs of the 
leflor to do, what they admit the leſſor him- 
ſelf was not bound to de.-And upon the 
whole it is ſubmitted, that every deed or other 
inſtrument muſt be preſumed to be complet- 
ed before the date and execution, and that 
any word written afterwards, whether on the 
ſame fide, or by way of endorſement, muſt 
be preſumed to be fabricated, if not taken 
notice of in the atteſtation ; and that it would 
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be attended with alarming conſequences to 


property, if ſuch credit were to be given to an 
interpolation of ſo ſuſpicious an appearance, 
and of ſo looſe a conſtruction, as to ground a 


decree thereon, by which a landlord may in 


effect be ſtripped of an inheritance of great 
value: and there is not, in this caſe, ſuch evi- 


dence in ſupport of it, as ſnould even induce a 


Court of equity to direct an iſſue to try it. 


After hearing counſel, it was ORDERED 
and ADJUDGED that the appeal ſhould be 


diſmiſſed, and the decree of the Court of 
Chancery, therein complained of, affirmed. 


5 Jour 452. 
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_ GUSTAVUS HUME, Eſq; Plaintiff, 

ty ret in error. 
WILLIAM BURTON, Eſq; 8 

a HOWE ſon and heir of the Right 
l Hon. Benj. BuR rox, Eſq; Defendant, 
deceaſed, _ in error.“ 

1784 24th March, 1784. 
ac dip SIR Guftavus Hume, Bart. being ſeiſed in 
common fee of the lands of Tullagßb in the county of 
appeare by Fermanagh, and having iflue two daughters 
ee» Only, Mary and Alice, by indentures of leaſe 
efthewar- and releaſe, dated reſpectively the 5th and 
mine ap" Gth of Auguſt, 1720, conveyed his ſaid lands 
h attor- to truſtees, and their heirs, to the uſe of him. 
age Dog ſelf for life, remainder to the uſe of Mary 
tang co Hume, his eldeſt daughter, for life, remainder 
Vi*cs. to the truſtees to preſerve contingent remain- 
out of court ders, remainder to her firſt and other ſons in 
— tail male, remainder to the daughter and 
— of daughters of the ſaid Mary, and the heirs 
vouchee as of their bodies, and in default of ſuch iſſue, 
wo. 12 . iir 5 remainder 

—— Rs ſuch recovery. 


* The ſtatement of this caſe is taken from the record merely, with- 
out adverting to any facts diſcloſed in the printed caſes on either ſide, 
not appearing on the record; conformably to the | pe mentioned in the 
preface : Thoſe who are curiousto learn more of the hiſtory of the cauſe 
are referred to 6 Bro, P. C. 329. Nochfort a. The Earl of Ely, and 7 Bro. 
P. C. 319. Hume a. The Earl of E; in the latter caſe the circum- 
ſtances are very amply enumerated. 
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remainder to Alice Hume, his ſecond daughter 


for life, remainder to truſtees to preſerve 


contingent remainders, remainder to her firſt 


and other ſons in tail male, remainder to tlie 


daughters of ſaid Alice, and the heirs of their 
bodies, remainder over, &c. 


Sir Gu/tavus died in 1731, and Mary, he 


became entitled to the lands, in Augy/t, 1736, 
married Nicholas Loftus, (afterwards Viſcount 


Loftus and Earl of Ely) by whom ſhe had iſſue 


one ſon only, named Nicholas, born 11th Sep- 
. 17 38. 


Ae the ſecond daughter, in rat mar- 


ried George Rechfort, by whom ſhe had iſſue 
one ſon only, Guſtavus, ſurnamed Hume, the 
plaintiff in error, born 19th January, 1756. 


Nicholas, the ſon of Mary, upon the death 
of his mother in 1740, became ſeiſed of an 
eſtate tail in the lands in queſtion, and Gu/avuus 
Hume was entitled to a remainder in tail, to 


take effect in poſſeſſion upon the death of Nj- 


cholas without iſſue: Nicholas, the father, died 
in Octaher, 1766, and was ſucceeded in his 
titles and eſtates by Nicholas, his ſon, the ſe- 
cond Earl of Ely. | 


In Trinity term, 1767, a recovery was ſuf. 


C fered 


Recovery | 
by tenant 
in tail, 
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1784 fered of the premiſſes, in which recovery, 
8 Benjamin Burton was demandant, and Henry 


Loftus, tenant; the latter vouched Nicholas 
Hume, Earl of Ely, who by Hector Graham, his 
attorney, vouched the common vouchee. The 
writ of ſeizin was returned 8th Fuly, 1767, by 
the ſheriff of Fermanagh, who ſtated that he 
gave ſeizin on the 7th of July. To reverſe 
this recovery, a writ of error was brought in 
the King's Bench, where the plaintiff, alleg- 
ing diminution of the record, aſſigned for er- 
ror, that a certain inſtrument in writing, pur- 
porting to be a warrant of attorney, whereby it 
is mentioned, that the ſaid Nicholas Hume, Farl 
of Ely, put in his place Hector Graham and Hill 
Mathews, his attornies, jointly and ſeverally, 
&c. and purporting to have been taken and 
acknowledged on the 8th day of Fuly, 1767, be- 
fore Richard Clayton, Eſq; then chief juſtice of 
the Common Pleas, is now remaining filed of 
record in ſaid court ;—that the faid Nicholas 
Hume, Earl of Ely, did not at any time per- 
ſonally appear, or was perſonally preſent in the 
ſaid court, but the ſaid Hector Graham appear - 
ed as bis attorney: —that the ſaid ſuppoſed 
caption and acknowledgment, before the ſaid 
Richard Clayton, the ſaid chief juſtice, purport- 
ing to be a warrant of attorney, was taken on 
the ſaid 8th of July, 1767, out of the ſaid 
court of Common Pleas, to wit, at Twlagh, in 
125 the 
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the county of Fermanagh, and was then and 
there ſubſcribed by the ſaid Chief Juſtice with 


his proper hand and name ;—that at the time 


of the ſuppoſed caption and acknowledgment 
of the ſaid inſtrument, and at the time of the 
faid Nicholas Hume, Earl of Ely, being called to 
warranty, and alſo at the time of ſuing forth 
the writ of entry, and from thence until, and 
at the time of rendering the judgment, and 
alſo continually from thence until, and at the 


time of the deceaſe of the ſaid Nicholas Hume, 
Earl of Ely, and at all times from the 20th of 


September, 1759, he the ſaid Nicholas Hume, 
Earl of Ely, was non compos mentis, and of un- 
ſound mind, ſo that he was not ſufficient to 
govern himſelf, his lands, tenements, goods, 
or chattels, wherefore the {aid recovery is null 
and void in law; and this the ſaid Guſtavus 
Hume is ready to verify, &c. And he prayed 
a certiorari to the Chief Juſtice, to certify the 
ſaid inſtrument, who returned the warrant of 
attorney in hæc verba (after reciting the 


Præripe. ) 


to wit. able Nicholas Hume, 
| Earl of Ely, of the 
% kingdom of Ireland, whom the 
e abovenamed Henry Loftus, of the city 


cc | County of " The Right Honour- 


of Dublin, Eſq; calls to warranty, 
C2 6 puts. 
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« puts in his place Hector Graham and 
Hill Mathews, gentlemen, his attor- 
« nies, jointly and ſeverally, againſt the 
e abovenamed Benſamin Burton, of a 


plea of land, to gain or to loſe, and 
6c foforth, | 


« Taken and ade ado me, 
e Richard Clayton, Eſq; Chief Juſtice 
& of Lord George the Third, now 
« King of Great Britain, and ſoforth, 
e of his Common Bench of this king- 


dom of Ireland, the 8th day of July, 


40 1 6 
en e 50. R. CLAYTON.” 


To this aflignment of errors, TWilliam Burton 


pleaded, thar at the time of the caption and 
acknowledgment of the ſaid inſtrument, and 


at all times, &c. the faid Nicholas Hume, Earl 


of Ely, was reſident and commorant in the 


county of Dublin, and was compos mentis, and 


of ſound mind. Iflue being joined, a jury 
from the county of Fermanagh was impanelled 
and ſworn to try the ſame at the bar of the 
Court of King's Bench ; they found, That the 
ſaid Nicholas Hume, Earl of Ely, was at the 
time, &c. compos mentis and of found mind: 

whereupon the jud gment of the Common Pleas 


: was 9 


A bill 


anc 
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A bill of exceptions was taken, during the 


trial, which was to this effect. That plaintiff r 


offered to give parol, written and circumſtan- 


tial evidence to prove the fact, which he had 


21 
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alleged in pleading, and upon which iflue joe 


was joined, and in particular to prove that the 


late Lord. Chief Juſtice Clayton was impoſed up- 


on and induced to take the warrant of attorney 
from the late Earl of Ely, as a literate perſon, 
when in truth he was illiterate and incapable of 
reading or underſtanding the ſaid warrant of 
attorney. And counſel for the defendant 
thereupon inſiſted, that no ſuch evidence was 
admiſſible, for that upon the face of the re- 
cord there appears concluſive evidence in fa- 


vour of the defendant, and that plaintiff ought 
not to be permitted to give any ſuch evidence 


to the point in iſſue. And the court declared 


that upon the face of the record there was 


concluſive evidence in favour of the defendant, 


and refuſed to permit the plaintiff to go into . 


any ſuch evidence, and directed the jury to 
find in favour of the defendant, though no 
evidence (except the record) in this cauſe. 
Whereupon counſel for plaintiff excepted to 


faid opinion and direction of the court, and 
prayed the juſtices to affix their ſeals to the bill 


of Mee as 


The bill of exceptions Nat laid before the 


. | Lords, 
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Lords, the plaintiff in error prayed, that the 


+ OO Judges of the King's Bench might be ordered 


to attend, to acknowledge or deny the ſeals 
thereto, and an order to that purpoſe, being 
accordingly made, Lord Annaly, Chief Juſtice, 
Mr. Juſtice Robinſon, and Mr. Juſtice Henn, 
attended, and acknowledged their reſpective 
ſeals to the bill of exceptions. 


Upon the whole record, then, as bene par- 
liament, the plaintiff aſſigned for error, 1ſt, as 
to the record, proceedings and judgment upon 
the writ of entry, Trin. 1767, there is error, 
for that the ſaid writ of entry was teſted 12th 
June, 1767, returnable in three weeks from 
the day of Holy Trinity, which day of the re- 
turn was the 6th of July in that year, and 
the. eſſoign day was Monday June 1 5th, and the 
court fat Friday June 19th, and the laſt day 
of the term was Friday July 8th, and judgment 
was given upon the ſaid writ before the jth 
day of July in the ſame year, and execution 


| was on the ſaid 7th day of July, and it ap- 


pears that neither Hector Graham, or any other 
perſon had any warrant of attorney or autho- 
rity whatſoever to appear for the ſaid Nicholas 
Hume, Earl of Ely, at any time pending the 


24 Error. ſaid ſuit. —2dly, That the Judges of the King's 


Bench delivered their opinion to the jury, that 
the evidence offered to be given in behalf of the 
| aid 
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faid Guſtavus Hume was illegal and inadmiſſi- 
ble evidence, and that the -record was conclu- 


| five evidence to the jury to find a verdict for 


the defendant, which they did. gdly, There 
is error in the judgment of the Court of 
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King's Bench affirming the judgment in the 


Common Pleas, for that by law it ſhould have 


been reverſed.— The defendant joined in error. 


It was argued for the plaintiff, Fir, That it 
appears from reaſon and authorities in law, 
that if a perſon inſane, or an infant, under the 
age of 21 years, ſuffers a common recovery, 
by attorney, it is an error; for which the com- 
mon recovery ought to be reverſed : Say the 
books, The acts of an infant, and a perſon non 
compos mentis are parallel, and under the fame 
predicament, and that neither an infant under 


the age of 21 years, or a non compos mentis, 


have a capacity to transfer an authority to a 
third perſon to adt for them. Secondly—The 
Court'of King's Bench could not have pro- 
nounced judgment for the defendant in error, 
without having 'previouſly determined that 
Lord Ely was of ſound mind, at the times ſpe- 
cified in the aſſignment of error, which , was 
a queſtion of act, controverted between the 


parties, and referred by them to the jury, and 


which they alone were competent to decide, 
and the Court, by this deciſion, departed from 


Art. Wolfe, 
Robt.Boyd, 
H. Duquery 
P. Wybrants 


W. Lyſter. 


[f an infant 


Or non comms 
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recovery 
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their 
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1784 their own and invaded the province of a Jury, 
5 contained in this maxim, Ad quęſtionem juris 
N reſpondent judices; ad queſtionem facti reſpondent 


Maxim. 


Juratores. It is upon this principle, that, if a 
perſon alledges a matter of law in pleading, and 
his adverſary traverſes that matter of law ; a 
demurrer may be maintained to the pleading 
containing the traverſe. Becauſe it is an at- 
tempt to transfer the juriſdiction of the judges, 


Who are appointed, by the conſtitution, judges 


of the law, to the jury; but the Court of 
King's Bench have gone much farther in this 
caſe, they have voluntarily reſigned their own 
peculiar province to a jury; although they up- 
on ſolemn debate (upon the queſtion whether 
the fact put in iflue ſhould be tried by a jury of 
the county of Dublin, or county of Fermanagh ) 
awarded proceſs to try the matter of fad put 
in iſſue to a jury of the county of Fermanagh, 


as competent judges theregf, yet when the jury 
came to try the iſſue at the bar of the Court of 


King's Bench, the Court informed them, that 
there was a matter of law upon the face of the 
record before them, that was concluſive evidence 


for the defendant, and refuſed to permit the 


plaintiff to go into any evidence, and direct- 
ed the jury to ſind a verdict for the defendant, 
without any evidence, (which is in effect di- 
recting the jury to find a matter of /aw upon 
their oaths.) Thirdly, The acknowledgment 

| "> of 
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of the warrant of attorney before the Chief 
Juſtice of the Common Pleas, was not con- 
cluſive evidence that Lord Ely was at the time 
of the acknowledgment thereof, of ſound mind 
and capable of conducting himſelf and his af- 
fairs, and therefore not being conclufive, the 
Court of King's Bench ought to have admitted 
evidence to controvert it. Fourthly, Suppoſing, 
but not admitting, the Chief Juſtice an infalli- 
ble judge of the ſanity of a perſon acknowledg- 
ing the warrant of attorney in private before 
him, and that the warrant contained in this 
record, operates in law as an e/toppel, to pre- 
clude the plaintiff from giving evidence to 
contradict the act of ſanity ; yet reaſon and 


direct authorities in law prove, that when a 


record is an e/oppel to the party, it muſt be 
direct and in point to the fact which the party 
is eſtopped from proving contrary to the re- 


cord concerning that fact. Now the iſſue here 


is, Whether Lord EH was on the 19th day 
of June, the day of the teſt of the writ of 
entry, and the 6th day of Fuly, the day of 
the judgment, and the 8th day of Fuly, the 
day of the ſuppoſed acknowledgment of the 


warrant of attorney, of ſound mind, &c. The 


acknowledgment of the warrant of attorney on 


the 8th day of July, cannot be evidence of. fa- 


nity at any period antesedent, and therefore 


the Chief Juſtice, having certified nothing of | 
By his 
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his ſanity at any time but the 8th day of Fuly, 
the Court ought to have allowed the plaintiff 
to give evidence of inſanity on the 19th day 
of Fune, the day of the teſt of the writ, and 


the 6th day of July, the day of the judgment, 
and the th day of Fuly, the day of the execu- 


tion of the judgment: And if the plaintiff had 
given ſufficient evidence of inſanity at thoſe pe- 
riods, the ſuppoſed warrant being after the re- 
covery was complete, could have no effe& to 
prevent the plaintiff from having judgment to 
reverſe the recovery. Fifthly, Suppoſing the 
recovery could. have operated as an eſtoppel, the 
defendant in error ſhould have put in a de- 


murrer to the aſſignment of errors, but being 


adviſed by his counſel, that the demurrer to 
the aſſignment of errors could not by law be 


ſupported, he had no other courſe to take, or 


chance of defending himſelf, but by traverſing 
the fact aſſigned as error by the plaintiff in er- 
ror, which he did, and reſted the validity of 


the recovery upon the deciſion of a jury on 


that fact. Sixthly, If Lord Ely had put in a 
formal demurrer to the aſſignment of error, he 
would thereby have admitted the fad alleged, 
or have ſhewed that the fact was contrary to 
the record, and not aſſignable for error, in 
which caſe, had the Court over · ruled the de- 


murrer, as it is conceived they ought, the 


Court muſt have pronounced judgment for the 


plaintiff 
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plaintiff in error without a trial of the queſtion 1784 
of fact by a jury, but by the proceeding of the gπτ 
Court on a late trial, the defendant was allow- _2imf _ 
ed all the advantage of a demurrer, and at the 
ſame time the chance of a verdict in his favour 
on the fact, in caſe the judgment of the Court 
of King's Bench ſhall be found erroneous, and 
thus the plaintiff in error by having the ſub- 
ject · matter of a demurrer diſcuſſed upon the 
trial inſtead of the fact, has received prejudice 
and delay not warranted, as it is conceived, 
by the rules of law, and muſt ſuſtain the ſame, 
unleſs the judgment of the Common Pleas ſhall 
be reverſed. Seventhly, This recovery being 
impeached on a queſtion of fact, that fact ought 
to have been aſcertained before the Court 
could pronounce a judgment on the legal ope- 
ration of the recovery, and to oppoſe the re- 
covery itſelf and its operation to the inveſtiga- 
tion of a fact, on which its validity depended, is 
a direct violation of the law maxim, Non poteſt 
adduci exceptio ejuſdem rei cujus petitur diſſolutio. 
Eighthly, A recovery, (where there is error) 
or the conſequence of it, as warranty with 
aflets, tc. cannot be objected as a bar to the 
writ of error, for the recovery itſelf is admitted 
by the writ of error to exiſt in point of fact, 
and if it were allowed to operate as a bar to 
the writ of error, it would be ſaying in the 
ſame breath —a recovery may be reverſed for 
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thorities in law prove, that a recovery ſuffered 
without the appearance of the vouchee, or 2 


ohn Scott, 

Jahn Fitz- 
Gibbon, 

Hugh Car- 


leton, Wm. 


ham. 


The war- 
rant of at- 
torney part 
oſ the re- 
cord and a 


judicial act. 


the death of Earl Nicholas whoſe capacity is 
now ſought to be queſtioned; many years af. 


Tales in Parliament. 


error, but you ſhall have no means of doing it. 
Ninthly, The judgment of the Court of King's 
Bench, in affirming the judgment of the Court | 
of Common Pleas in the common recovery,, is 
a total nullity, no warrant of attorney having ex- 
iſted, or being pretended to exiſt, until the 
8th day of Juby, which was after the judgment 
and the execution thereof, and reaſon and au- 


warrant of attorney, is error, for which the 
judgment mult be reverſed. 


It was argued for the defendant, that the 
judgments ought to be affirmed, /jir/?, (as to the 
error in fact aſſigned by the plaintiff) becauſe 
the warrant of attorney is a part of the record, 
and it appears to have been acknowledged 
before the Lord Chief Juſtice of the Common 
Pleas, who took the acknowledgment by virtue 
of his judicial authority: and no averment in 
pais is to be received in contradiction, to this 
ſolemn judicial a&, inaſmuch as the law gives 
implicit credit to the care and circumſpection 
of the judge, who in this inſtance acted virtuie 
efficii, and not under any ſpecial authority. 
Secondly, This is a writ of error brought 16 
years after the recovery ſuffered, 14 years after 


| ter 


Caſes in Parliament, 29 


ter the death of the Lord Chief Juſtice who 1784 
took the acknowledgment ; and after a variety MY 


urt of acts of dominion by the late Earl Nicholas in * 25 
* favour of creditors and purchaſers. If then ; 
ex- the plaintiff could under theſe circumſtances 

the over. reach a common recovery upon the ground 

ent of incapacity in the man who ſuffered it the 

au- miſchiefs would be endleſs. The common aſ- 

red ſurances of the realm would be ſhaken ; the 

T A 


landmarks of property would be deſtroyed, and 
the no man could ſay that he held his eſtate by a ſe- 
cure title, becauſe it would be in the power 
of any man, merely for the purpoſe of litiga- 


the tion, to queſtion ſuch title, not for any defect 
ö appearing on the face of i it, but merely on an al. 
:au1c 


legation, that a common recovery (the ground 
ord, and foundation of it) was ſuffered by a perſon 
dged who had not a ſufficient degree of capacity to 


mon BY enable him ſo to do, by which means the cre- 
ine dit due to the judicial character would be im- 
at — peached; jurors would be reſorted to, to de- 
. th1s 


cide upon the integrity, ſkill, and ability of the 
judges of the land, and the validity of common 


ation recoveries would be referred to the deciſion of a 
urtue oh jury, againſt the ſolemn adjudication of the 
ority Court of Common Pleas ; a court to which 
at 16 alone the law has entruſted the care of them, 
after and which in the eye of the law, is ſolely com- 
ity 15 Wl petenit to guard againſt any abuſe of that privi- 
rs af. lege, which confeſſedly belongs to every man 
ter 


who 


' 
| 
| 
on 
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who has an eſtate- tail. Thirdly, If a common 


recovery can be impeached by writ of error 
upon the ground of incapacity in the party ac- 


* knowledging a letter of attorney, by a parity 


of reaſon a fine levied by a feme covert may 
be impeached upon an allegation that ſhe acted 
under conſtraint of her huſband, although the 
Chief Juſtice of the Common-Pleas, by receiv- 
ing the fine, after having examined her, had 
determined it to be an act of her own free will; 
the principle in both caſes being preciſely the 
ſame. In both caſes the Chief Juſtice has judi- 


cial diſcretion to allow, or diſallow the parties 


to perform : an act of record; and, the Chief 
Juſtice having once exerciſed that diſcretion, it 
is, in both inſtances, final and concluſive, and 


upon this principle, that in all caſes there muſt 


be ſome concluſive evidence :—evidence be- 
yond which Courts and Juries cannot go : And 
in fines and recoveries, the peculiar neceſſity 
of adhering to this principle is obvious. 
They are the general common aſſurances of 


the land; the title of every man in this king - 


dom to land, or to real ſecurity for money due 
to him, muſt almoſt neceſſarily, in the courſe 
of two or three deſcents, depend upon a com- 
mon recovery. If then the judicial diſcretion 


of a judge admitting a tenant in tail to do an 


act for his own benefit, and for the advantage 
of the public ; and the degree of capacity of 
| the 
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the man who has done ſuch an act, can be af. 


non 
ror terwards queſtioned; and that too, after an 
ac- interval of many years from his death, who 
ity can fay, that he holds his property by a ſecure 
may title? Acts of record muſt loſe their credit; 
Qed they are no longer to ſtand upon their own au- 
the thority ; ; this muſt depend upon the deciſion of 
eiv- juries . Fourthly, A common recovery is but 
had a certain form or courſe allowed by the law to 


will; be obſerved for the better aſſurance of lands, 
the and was originally introduced for the expreſs 


judi- purpoſe of barring eſtates- tail, remainders and 
irties reverſions. Common recoveries therefore are 
Chief always objects of favour and protection in a 
IN, it court of law. In the language of Lord Hobart 
, and 4 Judges are a tute in ſupporting them, and 
muſt in inventing reaſons to maintain their au- 
e be- e thority.” Defects which in adverſary acti- 
And ons would be fatal, are overlooked in common 
eſlity WS recoveries. The propoſition is fully warrant- 
vious. ed by a very recent adjudication of the court 
:es of of King's Bench of Ireland, which was after- 
king- {WY wards affirmed upon a writ of error returned 
y due to the King's Bench at Veminſter. Fifthly, 
courſe WW In anſwer to an objection, which was ſtrongly 


com- 
retion 
do an 
antage 
ity of 

the 


relied upon in the court below, © That the de- 
* fendant ſhould either have demurred or 
© pleaded in nullo eff erratum ; but that by tak- 
ing iſſue upon the error aſſigned, he has 
* watved the benefit of the record upon which 


cc he 


Common - 
recoveries 
objects of 
favour. 


Maſſey v. 


Rice, 


Corp. 346. 
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« he might have relied by {meer or by plead- 
1 oo “ing In nullo eft erratum. But it is appre- 
| againſt 


Bux ron. 


hended that the defendant was well adviſed in 
pleading as he has done; and in relying, at 


the trial, in the court below, upon the record, 


as concluſive evidence of the fact; for it is 
conceived that by pleading In nullo of erratum, 
or by demurring, the defendant would have 


admitted the fact aſſigned for error, via. That 
Earl Nicholas was at the time he acknowledg- 


« ed the letter of attorney, an idiot or luna- 
t tic; the words, © ita quod, c.“ adding 
nothing to the iſſue, they being taken from 
the writ de idioto inquirendo, and being merely 
conſequential of idiocy or lunacy, and then the 


| queſtion would have been a queſtion of /aw, 


founded on the admiſſion of a fact contrary to 
the truth : But the defendant by his plea here, 
has controverted the fact: he ſays, that Earl 
Nicholas was neither idiot nor lunatic ; and at 


the trial below, inſiſted only, that ſuch evi- 


dence as was ſtated and offered by the plaintiff 


below was inadmiſſible againſt the caption of 


the Chief Juſtice appearing on record; that is, 
in other words, the defendant inſiſted, and the 


court determined, that the opinion of a witneſs 


on the table ought not to go to the jury, in 
contradiction to the opinion of the Lord Chief 


Juſtice of the Common Pleas, judicially deli- 


vered 


to 
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vered and appearing of record. ——Sixthly, As 
to the error in law aſſigned, for the firſt time, 
in the High Court of Parliament ; it is appre- 
| hended to be on the face of it frivolous and ill - 
founded; inconſiſtent with, and directly con- 
tradicted by, the error aſſigned in the court 
below. This new error (however the plaintiff 
may have endeavoured to involve it in obſcu- 
rity in his aſſignment) is ſimply this: That at 
the time that Earl Nicholas was vouched to war- 
ranty, there was not an attorney authoriſed to 
appear for him. The ground of this error as 
ſtated by the aſſignment is, that the ſheriff on 
the 8th day of Fuly, returned, that by virtue 
of the writ he had the 7th day of Jul), deli- 
vered ſeizin ; conſequently, that the judgment 
muſt have preceded it ; conſequently, that there 
was no attorney authoriſed to appear for Earl 
Nicholas, becauſe the warrant bears date on the 


on which judgment was given does not, nor 
can it appear; and if this is to be taken by in- 
terence, it would ſeem to be an inference at 
the leaſt as neceſſary, That as Earl Nicholas did 
really appear by Hector Graham his attorney, 
and as the ſaid Heclor Graham was the attorney 
appointed by the warrant of record, and as the 
faid warrant of attorney bears date on the 8th 
day of July, that the judgment was given on 
the 8th day of July, after the caption and ac- 
Bo knowledgment 


| 8th day of July: The preciſe day in the term 
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rity appears upon the record, as of the ſame 


to torture into an error in law, is ſimply this, 
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knowledgment of the warrant of attorney: 
And this is not only a more natural, but a ne- 
ceſſary inference, as the Judges of the Court of 
Common Pleas allowed Hector Grabam to ap- 
pear for Earl Nicholas and in his name to vouch 
over the common vouchee, which they cannot 
be preſumed to have done, without a ſufficient 
authority having been given to him in due 
time; more eſpecially, when a ſufficient autho- 


term, in which the judgment was pronounced. 
But this mode of aſſigning errors in law by a 
chain of weak and conjectural inferences, ap- 
pears to be altozether novel; and it is appre- | 
bended to be as unwarrantable as it is novel. 
This error moreover is directly contradicted | 
by that xvhich the plaintiff aſſigned below. The 
error aſſigned below is, that Earl Nicholas put 
Hector Graham and Hill Mathews jointly and ſe. 
verally, in his place to appear for him, and that | 
when he did ſo, he was of unfound mind. | 
The new error is, that he did not put either 
the one or the other in his place, but that Hec- 
tor Graham appeared for him without authori- 
ty; that which the plaintiff has endeavoured 


That the execution of the writ of ſeizin appears 
to precede the judgment; that is, in other 
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words, that no writ of ſeizin has, as yet, been 


ſued out upon the judgment, but this certainly 
is not aſſignable for error, in the judgment, 
and the defendant is, at this day, entitled to 
ſue out a writ of ſei zin upon his judgment. 


Ma. ATTORNEY GENERAL, (Firz-GiBBON) 
for defendant.—After arguing upon the firſt 
error Jaid ;—I now proceed to the ſecond 
error, which is an error in fact of as great 
importance, as ever came to be agitated in 
any court of law; it involves conſequences 
more important, than any man can, at once 
be aware of :—it is whether a man's capa- 
city to ſuffer a common recovery, can be 
examined into after his death?— I ſay, if 
this doctrine were once eſtabliſhed, there is 
no recovery that may not be queſtioned. 
it a jury be at liberty to go into ſuch an 
examination after his death ;—if they are to 
determine on the degrees of a man's under- 
ſtanding, it is hard to ſay, which of us ſhall 
after his death be thought of ſuſficient under- 
ſtanding. The learned counſel, who ſpoke to 
this error, ſays he could find no precedent ; 
I believe it was impoſſible:— As to perſonal 
diſability ariſing from defect of capacity, there 
are none other known in the law, but Idiocy, 
or Lunacy :—nothing ſhort of them can by the 
| D a law 
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law of the land infli& any diſability on the ſub- 


ject. In caſes of idiocy or hunacy, the better 
opinion is, that formerly the eſtate went to 


the lord of the land; becauſe if the perſon, 


who held the feud, were incapable of doing 
the duty by which he held it, it was but rea- 
ſonable the lord ſhould have the benefit of the 
feud. This privilege came to the crown, 
about the time of Hen. 4. and now certainly 
belongs to it. The preſent practice is, in caſes 
of idiocy or lunacy, to petition the Chancel- 
lor to iſſue a commiſſion, to enquire as to 
the ſanity; and upon return of the writ, if he 
be found ſane, he is, to all intents, ſui juris; 
and where a jury has once found that fact, 
there is no inſtance of a ſecond enquiry being 
granted (a); but if the party be found inſane, 
or lunatick, he may ſtill come in and deſire to 


be inſpected; or his friends may deſire it for 


him; or he may traverſe the finding; and if 
upon the traverſe he be found ſane, he is from 
that moment ſui jurit. In the life time of an 


idiot or lunatick, no act of his can be avoided, 


'till he is found an idiot or lunatick ; becauſe 
you muſt aſcertain that fact, before you can 
invali- 

(a) Vid. Pot. The appendix to this caſe, No. II. Lord chancellor 
Bows rezſons for refuſing a new commiſſion, No. III. Lord Chan- 


cellor Li roα&σ upon the ſame ſukject; and No. IV. Lord Liy 7080's 
opinion upon diſmiſſing Mr. Hame's bill. 
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of infants and lunaticks are parallel; but I ſay, 
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invalidate his acts: but you cannot enquire 
into the degrees of his capacity. The proceſs 
to avoid his acts is not by the party, or his 
friends; they are to be avoided by ſcire facias 
iſſued out by the crown :—alienation, ſettle- 


ment &c. are avoided in that way; but if the 


alienation be by fine or recovery, it cannot be 
avoided even at the ſuit of the crown. Bever- 


lys caſe, 4 Co. But when they talk of the acts 


of an idiot or lunatick, they ought to ſhew 
that Earl Nicholas was an idiot, or a lunatick; 


but no ſuch fact is even alleged; it is alleged 
he was of unſound mind, ſo as not to be ca- 


pable of managing his affairs. 


It is admitted that a fine or recovery levied 
or ſuffered by an idiot in perſon, is not to be 
avoided :—but ſay the gentlemen, when he ap- 
pears by attorney, they may : And by what 
argument is this ſupported ?—for no authority 


is cited ſay the gentlemen, the caſes of 


idiots and infants run parallel. This is ad- 


vanced with great force by the gentleman who 


ſtated this caſe. Says he, the caſes of infants 
and idiots are parallel, and that the Earl 
was an idiot; — but this is ſomewhat weakened 
by the gentleman who ſucceeded him; for he 
ſays the Earl was a lunatick; Fe the 
firſt gentleman, in reply, muſt ſhew the caſes 


that 


— 
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that neither the caſe of idiots or lunaticks are 
parallel with the cafe of infants :—for inſtance, 
an infant cannot appear by attorney, becauſe 
the court ſhall appoint a guardian for him. 
Bro. Abr. Tit. Droit de redo. pl. 15. and it cites 


the Tear- Boob. Infant muſt not appear by attor- 


ney, but by guardian ; becauſe if the guardian 
put in a bad plea, the infant has a writ of de. 
ceit C: but an idiot muſt appear in proper 
perſon ; and lunatick muſt appear by guar- 
dian, under age, and by attorney, above age; 
a lunatic of full age ought to appear by attor- 
ney. They ſay he was a lunatic ; then what be- 
comes of the error ?—T have taken ſome pains 
to learn what are the eſſential requiſites in 
making an attorney, and have been lucky 
enough to find them ; they are laid down in 
the Tear-Book, 7 Hen. 4 pl. 22. they are 


three: the aſſent of the perſon who 1s to be 


appointed the attorney :—the aſſent of the per- 
ſon appointing him ;—and that the judge who 


receives the acknowledgment will record it. 
But you may be told Earl Nicholas was a fool, 


and could not appoint an attorney ;—who is 
to be the judge of that? Is it not the Chief 
Juſtice? ? and if he —— him ſo, may he not 

g refuſe 


| (b) In the caſe of Dwyer v. 0' Brien and others the court of ks 


. quer attached Mr. O'Brien, one of the defendants and an attorney of 
the court for having entered an appearance as attorney for his ſon, 


another defcudant, and then under age, and afterwards bringing a 
writ of error upon that ground. MSS, Caſes M. 31 G. 3. 
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refuſe to take, or record the warrant of at- 
torney — | | 


It has been ſtated as an aſſignment of error, 


that Earl Nicholas was, not only non compos at 


the time when he executed the warrant, but 
at ſeveral other times; and that the caption of 


the warrant, does not eſtabliſh his ſanity at 


thoſe times: But the argument of the firſt 
counſel has ſhewn the futility of this objec- 
tion; for he has admitted, that if Earl Nicholas 
had appeared in perſon at that time, there- 
covery would have been good and concluſive: 
—this ſhews, it was the time only of the ac- 


knowledgment that is material; for if it be 
| admitted, that a recovery cannot be impeach- 
ed, if he had appeared in perſon, then the 


only time material to enquire into is, when he 
appeared to acknowledge the warrant. . 


They tell you that an eſtoppel binds only 


where it is preciſe to a point: I have brought 
it to that point. The acknowledgement of 
a line before the Chief Juſtice is concluſive as 
to the capacity: Why ?—becauſe the Judge 
is preſumed to have examined the party. The 
caption of the warrant 'of attorney before the 
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Chief Juſtice is concluſive: Why ? becauſe 


he is preſumed to have examined the party, 


as to his ſanity; and would otherwiſe never 


have 
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have recorded his ſanity by taking the acknow- 
ledgment. But they endeavour to evade 
this by denying, that the warrant makes any 
part of the record :—Why then did they al. 
lege diminution below? Say they, the record 
has been diminiſhed, by witholding a part of 
it, that is, the warrant of attorney; and a 
writ of diminution was accordingly ſent down 
to the Common Pleas and the warrant in con- 


ſequence ſent up. He quotes a caſe Wynn. v. 7 


Lloyd, Sir Tho. Raym. 71. There is another 


idle diſtinction taken; that this is the act of 


the Chief Juſtice out of court, and therefore 


is not concluſive.— Why, every fine is ac- 


knowledged out of court: —if the party came 


into court to acknowledge the fine, the Chiet | 
Juſtice would not receive it; he would take 


him into his chamber. This power is annexed 


to the office of the Chief Juſtice; and if a | 


Puiſne Juſtice attempt to exerciſe it, it muſt 


be by Dedimus. And where a party acts under | 


a ſpecial authority, then his act may be tra- 
verſed. Dr. Bonhan's Caſe, 8 Co. But not 
where he acts as Judge, virtule icii. Now, is 


not the caption of the warrant, the act of the 


Ch. Juſtice, virtute officis as well as the caption 
of a fine? And is it not his duty to examine 
the party acknowledging it? Will they ſtand 
at your bar, and ſay, that a jury is to decide 


It 
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If then this acknowledgement- conſtitutes a 
part of the record, you will find in 1 Rol. abr. 


| $62. Tit. E/toppel. pl. 1. that a man ſhall not 


aver againſt the record; nay more, in the ſame 
book, 863, he ſhall not aver againſt the cer- 
tificate ofa Judge. The averment here is di- 
rectly contrary to the certificate of a Judge 
on record. The averment here is, that Earl 
Nicholas did not aſſent to put Hector Graham to 
appear for him; that he had not capacity to aſ- 
ſent: Now has not the Judge averred and 


certiſied the contrary of all this, by recording 


the warrant? Bro. abr. Tit. Fine. pl. 75. A fine 
ſhall not be reverſed for non ſane mind, or im- 
priſonment ; forthe contrary appears by the fine: 
—How !—why by the judicial act of the Judge 
receiving the acknowledgment of the fine. 


A recovery ſhall not be reverſed for non ſane 
mind in the vouchee acknowledging a war- 
rant of attorney before the Chief Juſtice, be- 
cauſe the warrant of attorney appears to be 
received by the judge :—he certifies equally in 
both caſes. 2 Ander. 193. A fine levied by an 


idiot a nativitate ſhall not be reverſed becauſe 


the act is certified by the Judge. The ſame 
doctrine is laid down in the caſe of Needler v. 
the Biſhop of Wincheſter by Hobart, as great a 
lawyer as ever adorned Nſminſter Hall. He 
ſays, „the law finds them not perſons diſ- 


e 2bled, nor admits the averment of ſuch diſ. 


& ablement 
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« ablement, becauſe it is certified by invincible 
and indiſputable credit of the Judge, that 
« they were perfect and able perſons. And 
« fo here is a law of policy that doth not can- 
„cel the law of nature, but doth only bound 
« it in point of form and circumſtance, it 
e being better to admit a miſchief in particu- 
“lar, even againſt the law of nature, than 


* an inconvenience in general; and it is not 


„ the law of nature to admit any improba- 
ple ſurmiſe againſt authentick record, or evi- 
„ dence.” It needs not to be a lawyer to fee 
and pronounce, that this is founded on juſtice 


policy and good ſenſe. I ſhall quote another 
authority pretty much to the ſame effect; it is 


that of the Chancellor of Ireland in his judg- 
ment delivered in the caſe of Hume v. Lord 
Ely, which I take from my own note; © I | 
* am not at liberty to go into the queſtion of 
* 1diocy, the finding is concluſive ; and that 
«© point has now received a final determina- 
tion, in a proper, grave courſe; and if 
it would be again examined into, it would 
*© be of a moſt dangerous conſequence (c.“ 
In Mansfeld's caſe 12 Co. 123. an hideous and 
deformed monſter was brought to levy a fine; 
he was brought in a baſket. The words of 
Dyer in that caſe were, The Judge who took 
| | “e this 


() Lid. Appendix No. IV, Ld. Lirroxp's reaſons upon diſmiſſing 
Mr. Hume s bill. | 
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this fine ought never to be ſuffered to take 


« another — But they could not take an 
averment againſt the certificate of a judge; 


it is final and concluſive and unexaminable 


by any tribunal on earth. But no averment 
can directly be admitted againſt any record; 
againſt any certificate of a Judge, even in an 


inferior judicature—lIt is final in every thing 


within their juriſdiction. On a certiorari, does 


the ſuperior court meddle with any thing 


within their juriſdiction ?—They enquire in- 
deed whether they have exceeded their bounds. 
In all enquiries into the conduct of commiſ- 


| fioners of exciſe (d), of commiſſioners under 


the 


(4) This point reſpecting commiſſioners of exciſe was very fully diſ- 
cuſſed in the caſe of Maingay v. Gaban, which was an action of treſ- 
paſs vi et armis, againſt a revenue officer for taking and carrying away 
a quantity of brandy &c.— the propetty of plaintiff. -It was firſt 
tried at Cork, before Mr. Juſtice CrooxsHANK the ſentence of the 
ſub-commiſſioners condemning the goods in queſtion and the judg- 


ment of the commiſſioners of appeal, affirming that ſentence, were 


given in evidence upon which the learned Judge non-ſuited the 
plaintif, being of opinion that the evidence was concluſive and a bar 
to the action. That non-ſuit was afterwards ſet aſide in the Exche- 
quer, and upon the ſecond trial before the late Mr. Baron HAuix rox, 
the jury found a ſpecial verdi&, ſtating, that the defendant by virtue 
of his authority as a revenue oſſicer ſeized the goods in queſtion on the 
2d. of February, 1784—on the ſame day, a note of ſcizure was filed 
in the exciſe office ſigned by the defendant——that one Fames Fitz- 
gerald was captain and maſter of the veſſel on board of which the 
goods were, and that he as ſuch on the x2th. of. February, 1784, did 
tender a claim in writing, which he offered to verify by affidavit 
that the collector refuſed to receive ſaid claim, or adminiſter an oath 
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the acts of ſettlement, or re-afſumption, the 
ſingle point is, whether they have exceeded 
their juriſdiction.ä Now, as to infancy, ſay 
they, if an infant appear by attorney it is er. 
ror; and that, upon error aſſigned the reco- 
very may be reverſed; but if he appear in 
perſon (whether on a fine or recovery) it may 
be avoided during his infancy:— And why! 
—becauſe it may be tried by the proper judi. 
cature, he may come in during his infancy, 
and be inſpected; but after his full age he 

| ſhall 


that on the 23d. of Februa y, an information was filed before the 
ſub-commiſſioners—1hat ou the 24th. of February, two judgments of 
condemnation. were pronounced by three of the ſub-commiſſteners 
againſt the goods; the firſt conditional, condemning the goods, un- 
leſs claimed within 21 days: the ſecond was an abſolute condem- 
nation—that the firſt judgment was without date and afterwards eraſ- 
ed —that the commiſſioners of appeal affirmed the ſentence of the ſub 
commiſfioners—that the plaintiffs were at the time of the ſeizure 
and pronouncing the judgments in parts beyond the ſeas, &c.—Two 
queſtions were made - iſt, Whether the judgments of condemna- 
« tion and affii mance, abſtractedly conſidered, were concluſive evi- 


« dence to bar the plaintiffs of their action? - adly, Whether theſe 
e judgracnts attended with all the circumſtances found by the jury 


e were concluſive evidence to bar the action“? Hil, 1792. The 


court of Exchequer, vis. VEIVERToH Ch. B. PowWI a, HAMII- 


rox, Nix Tor, B. were unanimouſy of opinion in the negative of 
both queſtions, and in ſome meaſure relied upon the authority of 
Henſbau v. Pliaſuce 2 Black. 1174 —A writ of error was brought 
in the Exchequer Chamber, Hil, 1793, where tbe judgment was re- 
verſed by the unanimous opinions of Lord FiTz-G1zBoN C. Lord 
CLonMELL, Chief juſtice of the King's Bench, and Lord CAR LE To, 
Chief juſtice of the Common Pleas.— The caſe of Heyſhaw v. Plea- 
fance was denicd to be law, and Lord Firz-Gizsox ſaid, that the 
lat: Jord Chancellor LirFrord had frequently denied it <MSS. 
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mall not be received to avoid it, becauſe it 
cannot then be determined by inſpection, whe- 


ther he was of age at the time of doing the 


lact.— But where he comes in by attorney, 
there the fact may be inquired into; becauſe 


it had never been enquired into or determined 
by the Judge. Suppoſe the infant had been 


WT inſpected, and upon that inſpection he was 


determined to be of full age, though falſely, 


3 and the inſpection had been recorded, and a 
warrant of attorney had been -acknowledged 


after, I contend for it, that the warrant could 
never have been avoided. 8 


There is a caſe quoted from Rol. abr. to ſhew 
that the warrant of attorney executed by an 


infant may be queſtioned by a Jury after the 


infant comes of age :—The real reaſon for this 
is, it may be tried by a Jury on facts before 


them; becauſe it is impoſſible to determine 


then, by inſpection, whether he was of age, 
9 Co. 30. Infancy can never be 


at the time, becauſe it is impoſſible for him to 


determine whether the party has ſenſe to make 


the 


tome years before when he executed the 
Warrant, 


tried by a Judge, unleſs the objection is made 


determine by the looks, unleſs he inſpects him 
at the time: — but cannot he, wirtute offcii, 


a warrant of attorney lt has been contended, 
that it is eaſier for a Judge to determine upon 
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the infancy, than upon the capacity of a per. 
ſon to execute a warrant :—Now, to my un- 


derſtanding, it is much eaſier to determine, 


whether a man has capacity to appoint an at. 
torney, than whether he is of the age of twen. 
ty one years. 3 Atk. ex parte Reberts and Lord 
Lifford's decree, June 1774, are two autho- 
rities to ſhew, that the finding is conclutive 
in favour of lunaticks or idiots. The heir at 
law can traverſe the inquiſition finding his in. 
capacity ;—The crown cannot traverſe the 


inquiſition, even in the life of the idiot, 
where the finding is in his favour; becauſe 
the inquiſition 1s final and concluſive.— And 


{hall Mr. Rochfort be admitted (after the death 
of the Earl) here, to traverſe the finding in 
his favour ? 


It is the faſhion and cant of the day to call] 


this a prerogative proceeding :—I do not care 
what it is called :—it is the proceeding pointed 
out by the law, to aſcertain, whether a man 
be of ſound or unſound mind; and it is upon 
the beſt eſtabliſhed principles of law and rea. 
ſon that this finding is final and concluſive. 
As to the caſe of Sir Butler Wentworth, in 
the manner it was firſt ſtated, I thought it was 
2 writ of error coram vobis, to reverſe a reco- 
very in the common Pleas. In the manner it 
was ſtated by the next gentleman, I thought 
it was an iſſue out of chancery :—But the 
proceeding really was this: —It was a bill 
| in 
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per. in Chancery (like that of Mr. Rochforts' in the 1784 
un. year 1770,) praying either that a will, or ſet. 

nine, tlement, might be ſet aſide ; or that the reco- 3 

n at- veries ſhould be ſet aſide, or other uſes de- Bunrox. 

wen. clared of them. Lord Hardwicke was clear- 

Lord iy of opinion, that he could give no relief in 

utho- equity; but as the tenant to the præcipe had 

ufive been made by deed, ſays he, © Try your hand 

eir at at law and I will retain the bill for a year” 

is in. Was there any writ of error brought there ? 

2 the No, it was an ejectment, and without im- 

idiot, A peaching the recovery, they impeached the 

ecauſe WF operation of it, by attacking the deed making 

—And the tenant to the præcipe. If there be no te- 

death nant to the præcipe, the recovery Cannot ope- 

ag in rate ;—it is a nullity. An ejectment was 
brought and this point made But was it de- 

o call termined there? No: —it was a compromiſe; 

It care the jury was from Torkfhire; they were the 

ointed friends of both parties; and by the advice of 

a man ſome of them the parties compromiſed the 

s upon matter The caſe of Lęſie v. Meredyth (e) 


id rea. was quoted: What was that? — Why, hat 
luſive. Was a recovery with fingle voucher, and it 
rth, in I was held there, that the recovery with ſin- 
it was gle voucher did not bar any eſtate, but that 


a reco- 
nner it 
hought 
ut the 
a bill 
in 


of which the tenant in tail was actually ſeiz- 
ed; and becauſe there was an intervening eſ- 
tae in truſtees before the eſtate tail, it was de- 
e, 
(e) 6 Bre. P. C. 209. 
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termined, the recovery was no bar; and who 
ever doubted it? They may find the ſame 
point in the Marquis of Mincheſter's cafe 3 Co. in 
Morgan's caſe and in many other caſes; and 


they are equally in point; they are no more 


to the preſent caſe than any paragraph in a 
news- paper. 


I hope I have now convinced your Lordſhips, 
as to the firſt point made, that the acknowledg- 
ment before the Chief Juſtice received by him 
is concluſive evidence ;—that the only circum- 
ſtance neceſſary to give it validity, is that it 
has been certified by him, and that it is of in- 
vincible authority; and that alſo if he has 
been found ſane, this finding ſhall be .conclu- 
five. 


But there is another mighty point made in 
this caſe ;—that by taking iſſue on the fact, 
we have waived the benefit of the judge's cer- 
tilicate; —that we have waived all concluſion 
ariſing from the record ; that we have left 
them at large to give parol, written and cir- 
cumſtantial evidence that though the judge 
certifies he wrote. his name, yet that he 
did not write his name. You have heard 
curious learning alſo on the doctrine of eſtop- 
pels.—You are told the legal definition of an 


' an eſtoppel is, an act by record, deed'or fais, 
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whereby a man is eſtopped from ſhewing the 
truth of his caſe :—Why did they not alſo 


give you the definition of a proteſtation, 


which appears on this record ?—It is the 
excluſion of a concluſion. I ſhall endea- 
vour to ſhew you that an eſtoppel is not 
ſo abſurd as it is repreſented. In the edition 
of Co. Lit, 1719, it is ſaid, that as the law 
cannot be known till the facts are aſcertained, 
ſo neither can the truth of them be found out 
but by evidence; and therefore *tis reaſona- 
ble that ſome evidence ſhould be allowed to be 
of ſo high and concluſive a nature, as to ad- 
mit of no contradictory proof; (b) therefore 
it is, that eſtoppels are allowed. 
great abſurdity in this ?—l admit, that if the 
party does not take advantage of the eſtoppel, 
by indenture or in pais, by pleading, the ju- 
ry is not bound to find it ; but if the jury will 
lind it, it is binding on the court. Co. Lit. 
227. a. Eſtoppels being ſpecially found by 
thejury, the court muſt adjudge according to 
the ſpecial matter.. 4 Co. 53. Rawlyn's caſe. 
The iame point is determined in Hob. 227, ju- 
ries are bound by records given in evidence 
though not pleaded, on peril of an attaint. 
In debt for rent upon an indenture, if the de- 
fendant plead Nil habuit in tenementis, the plain- 
tiff need not reply that eſtoppel, but may de- 

| | E „ 


{b) Co. Lit. 352. a. Note to the eleventh edition. 


Is there any 


YC EE TOONS 


—— He ACA SANDED, . ABN nt. Is - 
* 


Caſes in Parliament. 


mur, becauſe the declaration is on the inden - 
ture, and the eſtoppel appears on the record. 


1 Salk. 277. —Suppoſe the plaintiff had rephed | 
habuit, and the jury found for the defendant, i 


the eſtoppel appearing on the record, the court 
would be bound by it, and muſt give judg- 


ment for the plaintiff, notwithſtanding the | | 


verdict. But I have found two caſes more 
preciſe to this point—1 Salk, 262. Judgment 


was given againſt A. & B. and a ſcire facios | 


taken out againſt R. adminiſtrator of B. and 


two Nihils returned, and thereupon execution 
awarded; and the ſcire facias ſuggeſted the 
recovery to be againſt A. & B. and that 4. 
died, and B. ſurvived, and afterwards B. died 
inteſtate, and that R. is his adminiſtrator : 


Now R. brought a writ of error coram nobis 
for error in the execution, and affigned for 


error that A; ſurvived, and hereupon iſſue : 


was joined and found for the plaintiff; but the 


court notwithſtanding quaſhed the writ of | 
error, holding this matter not a matter aſſign | 
able for error, becauſe it is contrary to the 


furmiſe of the writ of /zire facias ; and if a ſcir: 
feci had been returned, he might have plead- 
ed it, and ſince it was not, he muſt bring his 
audita querela.— Tear Book, 11 Hen. 6. fol. 42. 


pfl. 37. There the error aſſigned was, that the 


defendant had recovered in a writ of main- 


| tenance, and wife died before the judgment. 


(2) 
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It was found for plaintiff, that the wife died 
on the day in the aſſignment of errors. It ap- 
pears that it was found contrary to the fact, 
for the woman appeared at the bar of the court 
on the day of the trial, but ſtill the jury found 
that ſhe was dead. The judge, in order to 
get rid of this, examined the pleadings, and 
found that ſhe had appeared in perſon on the 
day of N. Prius, four days after the day ſtated 
in the aſſignment of error, and judgment was 
given for the defendant-in error, and the ver- 
dict was quaſhed, becauſe it was a jeofail to try 
a matter contrary to the record. What be- 
comes now of the doctrine of eftoppels ?—Will 
they now contend, that by taking iſſue on the 
fact, the judges were bound to admit the evi- 
dence, contrary to the record ?—If the jury 
had been wild enough to have found the fact 
for them, the judgment of the court muſt 
have been againſt them, becauſe the verdict 
would have been nothing to the purpoſe; it 
would have been a mere nullity (c). The 
judges of the land are not bound by the mif- 
pleading of the parties, to forego the obligation 
of their oaths.— Is this their doctrine? It is 


E 2 I have 


(%) This appears alſo to have been the opinion of the late Mr. Juſtice 
RoniN8oN. Vide Appendix, No. V. Lord ANNALY's Yotes of the 
proceedings in the King's Bench in Hume v. Burton. 


not founded in reaſon or common law; and 
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I have never found a principle of common law, 


w— that (if traced to it's ſource) did not appear to 


HumE 
againfi 


BURTON» | 


be grounded on reaſon. If the defendant had 
demurred, or pleaded in nullo ęſt erratum, % 
judgment muſt have been for him, for the 
aſſignment of error is an averment againſt the 
record ;—but it was a much better mode of | 
proceeding to rely on the fact. The enrollment il 
of the warrant of attorney was made part of 


the record by the plaintiff, — 


What was the Dutcheſs of King os caſe? | 


There was a ſuit of jactitation of marriage car- 


ried on by colluſion between her and Lord | 


Briſtol ; he was tired of his wife, and they 


agreed, that it ſhould be determined he ſhould 


no longer be allowed to ſay, ſhe was his wife: 
—but ſuch a ſuit is not final; it is always 
open ? and the Judgment is not concluſive 
evidence. . 

In Lord Banbury's caſe, he petitioned parlia- 
ment to be tried by his peers:—the Lords rejett- 


ed his petition ; and upon a trial at common law 


he pleaded his peerage : in that caſe, ſaid the 


court, if it had been referred regularly to the 


lords by the crown, it would have been deci- 


five;—and why was that neceſlary ?—Becauſc 


the crown has an intereſt in every peerage, as 
well as your Lordſhips; and i it was not a de- 
termination 
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W, termination by a competent judicature, unleſs 3 

ö t | | 24 ; 7 05 
% referred to them by the crown: —if by the re Ly 
id BF ference from the crown, it had become a point e 
um, ½ within their juriſdiction, it would have been BuzTon, 
the dcciſive, and this eſtabliſhes my aſſertion. 
e 

e of 1 have hitherto conſidered this as an adver- 


ent 
t of 3 


aſe? 


Car- 


,ord | 


they 


ould f 


vite: 
ways 
ulive 


arlia- 
ejett- 


n law 


d the 


o the 


deci- 
cauſe 
ze, AS 
a de- 
ation 


fary action: — l ſhall now conſider it as a com- 
mon recovery. I ſhall mention my Lord Chief 
Juſtice Lee's words in the caſe of Martin v. 
Strachan, 1 Wils. 73. Whoever attempts to 
e put theſe feigned recoveries upon the ſame 
«+ foot with true and real recoveries upon title, 
e will run into abſurdities. We think com- 
et mon recoveries are common aflurances with 
* the conſent of the parties, and are not to be 


compared to a judgment or proceeding in 


* any other real action.— They have been in 
e uſe ſome hundred of years, have gained 
ground by time, and we muſt, take them as 50 
* they uy are common aſſurances,” 


If the common aſſurances of the realm are 
to depend upon the degree of underſtanding 
of a man, who ſuffers a common recovery, is 
there.a man among your Lordſhips, who can ſay 
his ſon ſhall inherit his eſtate, if his title may 
be ſhaken after his death, by the folly, the ob- 
ſtinacy, or litigiouſneſs of any man? Who 
can ſay, what recovery-can ſand in ſuch a ſitu - 

ation 


1 
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ation againſt the prejudices of, or practices on, 
WL 2 jury ?—lf theſe proceedings are to receive the 
Hows ſanction of the final judicature, who is ſafe ?= 
BvzTox. I hear it ſaid, that the ſame objection will lie 
to every error in fa&t:—l fay no:—they are 
very different :—if vouchee die before the 3 
judgment, this is a fact may be enquired into 
by any purchaſer :—but if parol, written, and 3 
circumſtantial evidence may be given to a jury 
after a man's death (who was found of ſane 
mind and memory while living) to ſhew that 
he was not of capacity to do an act, for his 
own benefit; this is what no prudence can 
guard againſt, and is an attempt that muſt ſtar. 
tle every body. The laws muſt be very defec- 
tive indeed, if it can be carried into execution. 3 
We have been challenged to argue this caſe 
upon principle; and it is in your Lordſhips | 
breaſts, whether I have declined the challenge. 
As to the caſe of Maſey v. Rice, (d) it was | ; 
the firſt I ever argued, and therefore it has 
made a deep impreſſion on me. If that were 
an adverſary action, it could not have ſtood a 
moment. In every action for land, it muſt be 
deſcribed by its quality :—if that had been an 
adverſary action, there was not a doubt that 
the judgment muſt have been reverſed. In 
that caſe, the judges called upon me, to ſhew 
where a Fee had been reverſed on this 
| h ground 


(d) Vid. C. cup. 346. 
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ground, and faia unleſs we are bound by prece- 
dent, we will not meddle with recoveries, 


Inow, my Lords, commit the caſe of the de- 
fendant, of the law and conſtitution, to your 
Lordſhips, the hereditary guardians of it. 


Lou are now to determine, whether there ever 
W ſhall be an end to litigation ;—whether the 


plaintiff ſhall be {till allowed to ſhake the titles 
of the land againſt acknowledged principles of 
the law, and againſt reaſon ;—whether he ſhall 
be permitted to worry his antagoniſt at his 


diſcretion. I hope you will now tell him, he - 
{hall not ſhake the conſtitution ;—that he ſhall 


no longer invade the law of the land; - that 
after ſo many years of fruitleſs litigation, you 
Will by to him at length, 


“ Reft—Reft, curl gin 


Ma. WoLee, for the Plain. in reply. 
With reſpect to the firſt error aſſigned upon 
the record we relinquiſh it, and therefore it 1s 
unneceſſary to mentian any thing more about 
it. I come then to the ſecond error and have 


great pleaſure in quitting the ground of form. 


The firſt queſtion in iſſue before the King's 


Bench was, Whether the late Earl was at 


6 the 
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< the time of acknowledging the warrant of 


c“ attorney compos mentis? — Or if he was not, 
Whether he had ſuch a degree of under. 


ce ſtanding as was ſufficient to goon himſelf, ; 


&* his lands” &c. 


There is I acknowledge no equitable under. 


ſtanding (a); the queſtion before the King's I 
Bench was the legal degree, compos mentis: the 
other are words of form uſually inferted 
in writs of idiocy. Non compos is the generic 


term, which comprehends both idiot and lu- 
natick. It has been ſaid, that we have aſſum. 
ed, that the Earl was an 1diot :—by no means; 
for any thing I ſee he may have been as wiſe 
as any Peer among your Lordſhips :—it is for 
the argument it is aſſumed : it cannot be argued 
without it. The queſtion is, Whether the en. 
quiry of compos mentis is to be undertaken by a 
jury; we mult ſay it is to be enquired into by a 
jury ; and it is for the argument to ſay, if he 

was ſuch a perſon, it is fit to go before a jury. 

lt has been ſaid, that nine commiſſioners 
and five chancellors have teſtified to his wil. 

dom. Gentlemen have uſed no argument to 

conclude your judgment; you are to deter- 

mine upon facts; you do not know how this 

will 


\ 


(a) The rule upon this ſubject being the ſame in equity and at law, 


Oſmond v. Fitzroy, 3 P. W ms. 130. Bennet v. Vade, 2 Ath, 327, ex part 


- Barneſley, 3 Al. 168. Lord Donegal's caſe, 2 Ves. 407. 


nd at law, 
„ ex partie 
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will appear yet :—You fit here as in the court 


of Areopagus, uninfluenced by the aſſertions or 
the opinions of others :—If gentlemen have a 
record, bearing on the fact, let them produce 
it, let it be read. —In the courſe of the debate 


you can know nothing but what appears upon 
the record. When I had laſt the honour to 
addreſs you, I ſubmitted that the acknowledg- 


ment of the warrant before the Chief Juſtice 
for ſuffering the recovery was not an eſtoppel ; 
and if it were, in the way the pleading came 
before the King's Bench, it would not be con- 
cluſive againſt evidence :—I endeavoured to 
prove this by an analogy between idiots and 
infants; and to ſupport it, by ſhewing, that 


nothing can be an eſtoppel, but what appears 


ex direfo on the face of the record.—1T ſhall not 


trouble your Lordſhips with a repetition of the 


argument to ſupport theſe poſitions, —If they 
deſerve any attention, they are in your minds 
and on your notes. —If not, I ought not to re- 
peat - them. Mr. Attorney has in arguing 
endeavoured to prove, I was miſtaken when 
1attempted to ſhew an analogy between idiots 
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and infants :—if the ingenuity, of any man 


could do it, his could, if 1 may judge of his 


abilities from the argument he pronounced at 


your Lordſhips bar. But I truſt that it is not 


in the power of ingenuity to eſfect it.— The 


infant appears by guardian; be it ſo;—is this 
| | a diſtinction 


analogy be- 
tween 
idiots and 
infants 
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1784 2 diin&zon to diſcriminate between them? | 

YM Does it follow becauſe one appeared by attor. 
2 ney and the other by guardian, that if here | ; 

Beeren. were any weakneſs, that comes to be detected, 
it ſhall not be enquired into ?—Then recourſe | E 

was had to another argument; it was inſiſted, 

that the office of Chief Juſtice in Cn” 1 


ing the warrant was exerciſed in his jd | 


of the ſanity ;—for. that purpoſe it was con- 
tended, that the acknowledgment of the war. ö 
rant was of the ſame force, effect, and opera- 
tion, as that of a fine ; and a learned argument 
was made on this ground, defying us to ſhew il 
a difference, and the learned gentleman put 
the cauſe of his client upon it, and I acknow- 
ledge it is the only ground he has.— There are 
caſes where a pigmy may encounter a giant; 
I have the law and experience at my ſide, and 
with this alliance, I ſhrink not from the con- 
teſt, —He aſſerted, that from the authority of 
Mangſield's caſe, (b) and all ſubſequent caſes, 
even where an idiot acknowledges a fine, it 
was concluſive, and could not be ſet aſide; 
and then Mr. Attorney aſſerts, that the ac- 
Knowledgment of the warrant to ſuffer a re- 
covery is of the ſame . ut the caſes 

ba 


660) 12 Co. 123. Vid. Fonblanque's Treatiſe of Equity, 49. 
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have no reſemblance, ſave only that there is a” 


Chief Juſtice and an ac {nowledgement,— 


Upon this part of the caſe, I muſt trouble 
your lordſhips with an examination of the na- 
ture and origin of fines and recoveries. 
Fines have been a mode of CONVEYANCE as an- 
cient as our law. There are ſome who aſſert, 
that ſines were uſed before the conqueſt, but 
undoubtedly they are as ancient as our law.— 
A fine is a judicial act. There is a ſuit exiſt. 
ing, or ſuppoſed to exiſt between the parties; 
and the perſon parting with the eſtate, having 
obtained a licence from the crown to put an 
end to the ſuit, a concord is entered in the 
place of the judgment :—Fines were then not 
only acknowledged in perſon, before the 
Judges, or commiſſioners, but by attorney :— 
this practice was found replete with miſchief : 
—the ſtatute of Carli/le, 15 Ed. 2. recites the 
miſchief of levying fines by attorney; and 


it directs, that all parties levying fines, do at- 
tend perſonally, before the court, ſo that their 

age, idiocy, or other defects might be diſcern- 
ed by the juſtice; and it being foreſeen that 


;reat inconvenience might be the conſequence 
of the rule, the ſtatute provides a remedy for 
that; it does not truſt to attornies, but directs 
the judges, or any two or one of them, with 
the aſſent of the reſt, to take the acknowledge- 

ment 
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1784 ment of the perſon, who was not able to go to 
court ;—and if only one of them could go, he 


noted, muſt take an abbot, or ſome perſon of good Ann 
cCharacter along with him to take it; and cer. he 1 

tify what they had done on the records of the : n 

court. This gave riſe to the method of taking 4 of t 

Taking fines by dedimus ; before that, no ſuch practice 5 the. 


Fa mig * exiſted; but it appears the law had no idea of ; It 1s 
confining to the Chief Juſtice alone the taking 
of the acknowledgment :—it ſhews no diſtinc- 
tion was made between the Judges: it is pro- 
bable the Chief Juſtice has grown to act, in 
taking the fine, by the equity of the ſtatute; 
but it has at length become the law of the land, 
for the Chief Juſtice to do this judicial act, 
which, when it is done, is certified to the | 
court, and remains among the records, in the 3 
record office. It is true, the ſtatute is not 
always ſtrictly purſued : there is a fiction made 
uſe of; a perſon at a diſtance, though in 
health, ſuggeſts he is not able to come, in or. 
der to obtain a dedimus. Thus then it appears, 
that fines were taken in court, were there ac- 
knowledged before the Chief Juſtice ; or by 
dedimus, where the commiſſioners are expreſsly 
A fine con · put in his place, and have equal authority - ſuch 
— 4 un fine is concluſive evidence ;—it is a judicial 
aaKk4̈ÿãi⸗ãtct of the court :—it has in every ching the 
form and deſcription of a record: —it is a re- 
cord of the Common pleas: —a matter that 
ä | can 
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can be tried only by the court, and can never 
go before a jury.— The diſcretion of a court 
cannot be examined by a jury: —it does not 
lie in pais. I admit too that the acknowledg- 
ment of a fine is evidence, concluſive evidence, 
of the ſanity of the perſon levying it; becauſe 
the judge is bound to enquire into the ſanity; 
it is expreſsly before him; he is enjoined by 
the ſtatute of Carliſie to inquire into his idiocy, 
age, or other defe&:—ſo that you ſee the 


at large, are by their duty to enquire particu- 
Jarly ; it is directly before them, and they are 
to try the very fact and their caption of the ac- 


knowledgement is a record, and would be an 
eſtoppel. 


| Let us now enquire whether the acknow- 
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of the two acknowledgments :—Is the ac- Fo 


knowledgment of the warrant a record of the 


ſo much as confined to the judges of the 


a matter of record, or in Pais ?*—[t is no more 


it is only to ſhew the perſon had that attorney ; 
—it 


court? —!s it among the acts of the court ?—ls 
it an act of the judgment of the court ?—ls it 


court ?—and if it can be done by others, is it 


than reading a deed:—it is before the judges for. 
remembrance ; and not to make it a record; 
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1784 Lit muſt appear that the perſon who acted as 
ben wo attorney, was ſo:—it is a tranſaction, not on. 
I record, but in pais, to preſerve the memory of 4 

it. The feigned recovery is in every reſpect 

like the adverſe one, in all its proceedings.— 

It is ſaid recoveries were uſual in ancient days, 

as a conveyance; but it was only where te- 

nants for years ſuffered adverſe recoveries to be 
brought to cheat others; but that was aboliſh- 

ed. It was not till 150 years after the ſtatute 

of Carliſle that recoveries were uſed for unfet- 

10 E. 4.74. tering eſtates- tail. In Taltarum's caſe, and all 
the proceedings adverſe actions were applied 
in that way. In all adverſe actions the party 
originally appeared in perſon :—afterwards the 
parties appeared by their attorney, and origi- 
nally a writ went to have their attorney re. 
ceived ; but afterwards it was done by deed, 
which was acknowledged in the court; and if 
it were not convenient that the judge ſhould 
receive the warrant, then at common law 
there was a dedimus returnable for the moſt part 
into Chancery, which never came into the 

Common Pleas. Will any one ſay, that a war. | 
rant acknowledged before commiſſioners re- 
turnable into Chancery is a judicial act of the 
court where the ſuit is? It cannot be conſider- 
ed as a judicial act of the court where the ſuit 
pends :—it has no operation whatever but 
this, that the memory of the tranſaction is 

4 | thereby 
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thereby preſerved ; and ſhall this be concluſive 
evidence that the perſon acknowledging the 
warrant was of ſane mind to conclude all man- 
kind? The fine is placed among the records 
of the court, the judicial acts of the court 
there is a judgment on the concord, inſtead of 
an adverſe judgment—Does this warrant re- 
main among the acts of the court ? No; it very 
often remains in the curſitor's office in the 
Common Pleas :—Thole warrants do not go up- 


ame office; the enrollments go to the protho- 
I notary's office ; the warrants to the cu/tos bre- 
vun. Jenk. Cent. Ca. 48. p. 2 5. - Weſt. Symbol. 
24 part, ſec. 11. That a warrant in caſe of 
common recoveries is at all acknowledged be- 
fore the judges, is not owing to its nature 
but to the form of the action. The warrants 
WT arc in the writ of entry in the pet, which 


Leer B. You ſee that from this authority, 
the practice roſe from the nature of the tran. 
action: —the warrant was acknowledged be- 


cery on a writ. Can this be ſaid to be a judi- 
cial act of the court ?— No: it is a matter in 
pars, and may be returned into any other court. 
There is no ſubtilty in the diſtinction in a judi- 
cial act of the court, between a record of the 
law and a thing recorded. A man's deed may 

| by 


on the rolls of the court; they do not go into the 


has given riſe to this cuſtom—F/zz. N. B. 26. 


Bux rox. 


fore the judge, and was returned into Chan- 


64 


Caſes in Parliament. 


1784 be recorded, but it would be abſurd to ſay, 
— that is a judgment of a court on that deed, 


Hun 
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Buk rox. 


- a(t of the court. 


It would be abſurd in this caſe, becauſe the 


ſanity was not enquired into. 2 Lil. Prac. 
Reg. 89. It is laid down that the enrollment 
of the deed does not make it a record, but it 


becomes a thing recorded :—This is no entry 


of judicial matter :—it is a matter in which no 


| perſon is intereſted, but the perſon recording 


it. That the acknowledgment of the war. 


rant is an act in pais appears from com. 
paring the caſe of infants.—If an infant fut- 


fers a recovery in perſon before the Judges 
of the court, it can only be reverſed dur. 
ing bis nonage, becauſe, when he is vouch. 
ed, the judgment pronounced againſt him is 
the act of the court, and ſhall not be enquired 


into by a jury: the court ſhall try it them. 
ſelves by inſpection, which cannot be after his 
full age, and it can then never be reverſed, 


becauſe it can never go to the jury: it is an 
1 Kol. Abr. 742, he ſays as 
to a fine, if infant levy a fine in any manner, 
it ſhall during his nonage be enquired into by 
the court, becauſe it is a judicial act of the 
court. Here is clear and ſolid ground: the 
fine is a judicial act, and cannot be enquired 
into per pais. A recovery ſuffered in perſon 
has the ſame effect: — Will you find it ſo it 
done by warrant of attorney ?—If this infant 

| POR Was 
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was to make a warrant before a Chief Juſtice, 1784 
for the purpoſe of ſuffering a recovery, would For 
the Chief Juſtice reyerſe it for error on account , 
of infancy ? (a) — Where ſhall it be tried? | 
Shall it go to the Common Pleas ?—What 
would the court ſay !—They would bid the 
plaintiff begone; they had no cognizance of 
the fact, and it muſt be tried by the country. 
If it be a judicial act, why is it not tried by 
the Judges? Where is the difference between 
the caſe of a fine acknowledged and a warrant 
acknowledged They ſay they are judicial 
acts; then they ought to be both tried as 
judicial acts Upon a former occaſion I took 
the liberty to mention the caſe of Stokes v. 
oliver, 5 Mad. 209. This doctrine is deduci- 
ble from that caſe, and I uſed it for the pur- 
poſe. There an infant was vouched by attorney, 
and it was there ſaid, he ſhould not be bound: 
—ſay the books, it is not like the caſe of a fine, . 
for the acknowledgment of the fine being the 
act of the court, it muſt be examined there by 
inſpection, which cannot be after full age ;— 
and here the. two caſes are diſtinguiſhed ; for 
it ſays, the caſe of the infant ſuffering the re- 
covery by attorney is not the act of the court, 
and may be enquired of; the other not.—In 
Bridgeman's Rep. 69. Holland v. Jasbſen, it is 


.) Saund:rſen v. Marr, H. Bl. 75: 
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faid a recovery ſuffered by an infant is not to 
be reſembled to a fine by an infant, which can- 
not be reverſed, but by the court: but non- 

age in a recovery may be tried per puis. Is not 
this an authority in point? And why ſhall the 
reaſoning apply to the caſe of an infant, and 
not to an idiot? It is impoſſible on principle 
to make any diſtinftion. In the Abbot of 
Stratta Marcella's caſe, 9 Co. 40. it is ſaid, if in- 
fant appear by attorney it is error ; but it ſhall 
be tried by a jury, and not by the judge.— 
Fhe reaſons that the nonage ſhall be tried by 
the judge are, becauſe the fine is the judg- 
ment of the court; the warrant is but the ad 


of the party, and therefore it ſhall be tried by 


the country.—In another reſpect. they are 
different. The judge who receives the acknow- 
ledgment of the fine is bound to enquire into 


the age and the ſanity ; and if the perſon be 


a married woman, the is to be examined: 


But it is not the duty of a judge to examine a 


feme covert when ſhe acknowledges a warrant ot 


attorney. “t is true the judges have pradtiſcd 
it; but that will not anſwer the gentlemen" 
purpoſes, unleſs they ſhew it is the duty of the 


judge; it is only 2 miniſterial act, and this 


makes an effential difference,—In the cafe of 
Stokes v. Oliver, it is laid down, that the Chief 


_ "Juſtice is not bound to examine a feme cover 


in a recovery as in a fine; and in the caſe of 
TY Rab 
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Raby. v. Robinſon, the report ſays, that Chief 


Juſtice Rolle uſed to examine a feme covert, but DR 


ao | 
TON, 


1 Sid. 321. 

1 Lev. 142. 
1 Keb. 796. 
380. 891. 

928. 
2 Keb. 37, 
141. 


on- he ſaid he was not bound to do ſo, but that it 
not was expedient, which to be ſure it was. The 
the acknowledgment of a fine is a judicial act to 
and bind all patties , and therefore the Chief Juſtice 
iple ought to examine the party, but the acknow- 
t of ledgment of the warrant is an act zn pais, and 
f in. therefore it is not neceſſary to examine. It has 
ſhall been faid this acknowledgment of the warrant 
e. is incident to his office, prerogativs officii, 1 
d by deny the poſition, and call upon them to ſhew 
. where the doctrine is eſtabliſhed :—it is grown 
ea 


d by years, that no other man but the Chief Juſtice 


into uſe by a preſcription of three hundred 


ate i ſhall receive a ſine without a dedimus. I know - 


nov it is ſaid in ſome books, that judges of aflize 


into may. do it; but that power ' muſt be given 


on be ſpecially by the commiſhon, But there is no 
ed: fuch excluſive power to receive a warrant of 
nine 2 attorney; any judge of the court of Common 
f Pleas may do it; it is a matter in pais ;—nay, 
actiſed i formerly, any ſerjeant at law could do it; —in 
men the ſecond part of We/?s Symbol. Title Recovery, 
of the ſec. 15, this poſition is laid down, and what- 
d this BF ever may have been the ancient practice as to 
caſe of Wi ſerjeants, they are at this day received by the 
e Chic I judges of the Oommon Pleas, without dedimus. 


e cover! I Sheph. Touche. 39. the fame doctrine is laid 


caſe of down: :—it is a book of high authority, and 
F 2 well 
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well known to have been written by judge 


Dodderidge, a man of great experience and 
knowledge. That it is ſtill the practice of the 


puiſne judges in England, you will ſee in i 
Milſon on Fines and Recoveries, 352. You will 


there find precedents of all ſorts of acknow. 


. ledgments of Warrants; ſome before the Chief 
Juſtice, others before the puiſne judges ; and 
among others he puts the name of Mr. Juſtice | 
Gould, and tells you, he took them without 
dedimus. This ſhews that the Chief Juſtice in 
— thoſe caſes ated as in the caſe of a fine. 
Then if I am right, that the acknowledgment 
of the warrant is an act in pais, you are now 
to determine, whether any act in pais is con- 
cluſive evidence of the perſon's ſanity who does 
it ?—If a man enrolls a deed of bargain and ſale, 
is that a proof of ſanity : What ſtrongly tends 
to elucidate that part of my argument, which 
attempts to prove that the acknowledgment of i 
the warrant before the judge, is an ancient 


practice and nothing elſe, is, that if the tenant 
to the Pracipe thinks fit, he may appear by 
attorney, and if he does, he muſt acknowledge 
that warrant in the very ſame manner, and 
yet there is no neceſſity to enquire into his 
age, or ſanity; and yet by this doctrine this 
acknowledgment is to be evidence of both, 
Wilſen, 352. there are ſeveral precedents in the 
ſame form and . as the preſent. Upon 

| the 
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the whole of the argument I ſubmit, that thedif- 
ference between the fine and warrant of attor- 
ney is obvious, the fine is the act of the court: 
—the acknowledgment of the warrant is mini- 
ſterial, and not the act of the court: lt is an act 
in pait, and may be enquired into by the coun- 
try: And it is further proved from the caſes 


if : 1 have recited, that it is the bounden duty of 
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the judge taking the fine to enquire into the 


age and ſanity of the party; and yet in the 
other caſe, however laudable, it is not his 
duty; and if he does it, it would not bind 


any body: —in ſhort, the diſtinction is clear; 


one is the act of the court, a judgment of re- 
cord on the fact; - the other, the act of ths 
ys wh AHERN by the country. : 


With regard to the objeAions on the ſe- 
cond head in the ſecond error, if the acknow- 
ledgment of the warrant were even an eſtop- 
pel to evidence, yet after iſſue joined, the 
party has waived the benefit of it. Eſtoppels 

can regularly be taken advantage of in two 
ways only :—if the eſtoppel appear on the re- 


Manner of 
taking ad- 
vantage of 
eſtoppels. 


cord, the party may demur;—or if not on 


the record he may plead. But it is a maxim 
never to be departed from, that it muſt be re- 
hed upon in all caſes, except where after iſſue 


joined, a jury will find a ſpecial verdict, and : 


find the truth. —Theſe are the only three 
ways, 
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ways, by demurrer, plea, or on the face of 


i tee ſpecial verdict, and I defy any man to ſhew 

a caſe, where after an iſſue knit any eſtoppel 
appeared on the record, and was relied upon 
to prevent the party going into evidence. 
I know there was a caſe produced, but it h; 
nothing leſs than a caſe in point: every man 
may waive what is for his advantage: but if 
the defendant has done it, he muſt take the 
conſequence—The judge ſhall not fay, I wil 1 
nat try, what the party has conſented to try; 
that would be for the Judge to take the office |M 
of the jury—l ſpeak it with great reſpe&t— 
The party demurring demurs for the purpoſe 


of taking advantage of the eſtoppel, and not. 
withſtanding I aſſert, that the Earl of Ely was 
inſane, yet the Judges muſt give judgment 
for me, becauſe it appears on the record he 


was ſane—Does the man, who ſays that admit 


he was inſane ?—and ſhall I be eſtopped from 


faying fo, becauſe he ſays he was inſane? 
 —Suppole a caſe of infancy and it ap- 


peared on the record that infancy had 
been tried by inſpection, and it appeared 
that he was of full age, on the face of 
the record, not by inference; ſuppoſe the 


plaintifi had aſſigned error in fact, that he was 
an infant; it could not ſtand and yet the con- 


cluſion is, that in the moment that he pleaded 
: | he 


Tales in Parliament. : 
he admitted he was a minor, Co. Lit. 227. a. 
Eſtoppels binding the intereſt of land muſt be 
ſpecially found by the jury. The jury muſt 
go into the matter; they need not find the 
eſtoppel; but if they do find it, the judges muſt 
go accordingly. Salk. 277. has been cited on 
the other ſide : in debt for rent under an in- 
denture if the defendant pleads Nil habuit in 
tenementit, the plaintiff need not reply that 
eſtoppel, but may demur, becauſe the decla- 
ration is on the indenture and the eſtoppel ap- 
pears on the record ; otherwiſe if he had de- 
clared quod cum dimiſiſet. The caſe proves that 
a man may demur to take advantage of an eſ- 
toppel, without admitting the truth in con- 


tradition to his plea. Hob. 206. this caſe 


is directly in point. When you look into a 
caſe that has been cited in ſupport of this doc- 
trine of eſtoppels, you will find that it was a 
caſe upon a ſpecial verdict and the matter of 
eſtoppel found in the ſpecial verdi& :—But do 
any of thoſe caſes prove, that before any evi- 
dence entered into, the court are to conclude 
the party from going into evidence ?—Per- 
haps it will be ſaid from the bill of exceptions, 
that evidence was given ; but it is very clear 
from it that no evidence was given, The 
plaintiff was the perſon firſt to make out his 
caſe ;—he was to prove the affirmative ; and 
It appears he was concluded, and the record 


upon 


| 
| 
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upon which the iſſue was knit, handed into 
the jury box to make evidence, and fo by le. 
gerdemain, that which was evidence only, by 


being handed into the box, became concluſive 
evidence: What the operation of the warrant. 


would have been, is not for me to fay: it 


might have very great weight; but it ought 


to have gone to 12 jury to Nene what it 
was. 


A great deal has been argued from Mans. 
field's caſe—That was a caſe taken before the 


court of wards: the monſter was carried in 


a baſket ; his eſtate was conveyed away to one 
Mansfield; he had been found an idiot and was 
under the guardianſhip of the crown. A com- 
plaint was made in the court of wards ; but 
that court had no juriſdiction :—If complaint 
had been made in the court of Common Pleas, 
they would have ſet the fine afide on motion ; 
and at this day, if ſuch a thing ſhould happen, 


they would ſet it afide on motion. Even in 
_ thoſe days, though they could not ſet afide 
the fine, yet when Mansfield atterfipted to get 


poſſeſſion, what did they do? The court of 
wards ſent the gentleman in the baſket and 
ſhewed him to the court and jury and the 
court ordered one of the jury to be with- 
drawn, and would not let it be tried ;—o 
hampered were they between juſtice and 

form, 
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form. But this was the caſe of a fine.—A 
great deal has been faid of Sir Butler Went- 
aworth's caſe-:—there was ſuch a caſe in the 
year 1746, and it appears from the expreſ- 
ſions Ld. Hardwicke there made uſe of, that it 
was his opinion that a recovery could be got 
at, by attacking the deed, or warrant which 
is no more than a deed. 


= Lord Caanctitor. Have you any note of 
that caſe ? 


Mr. Wolfe. We have an atteſted copy of 


che bill and pleadings, and the order by con- 
ſent. It is not decent to mention the opinion 


of any man ; but Mr. Fazarkely ſtates it, and 


Tit appears the Chancellor retained the bill, 
and the recovery was attacked on the deed, 
not the warrant. After a long diſpute whe- 


ther ſuch evidence was admiſſible, it was de- 


| termined to be admiſſible, and therefore when 


it was found how it was likely to go, it was 
compromiſed (a). The caſes are exactly ſimi- 
lar. The deed to make the tenant is the a& of 
the party in pais and the enrolment would 
make no difference :—the warrant is the a& 


of the party ; it is no more than like a deed of 


bargain and fale, and if the deed making the 
tenant to the præcipe can be attacked, ſo may 


the 


oy 


{«) Cited in 2 Yes. 403. 
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the other. It is an abſurdity to ſay, that 
where a recovery may be got rid of, if the te. 


nant be made by deed, the recovery ſhall not be 8 | 
got rid of where there is no ſuch deed. ' The 


argument is that the warrant is concluſive evi. 


dence? but it ſhall not be ſo, becauſe the deed 
making the tenant is not concluſive, and they 
are both executed the ſame moment, and ſhall 
he be ſane as to one act, and not as to the 
other ?—Sir Butler Wentworth executed a deed, 
If he can execute a deed he is the wiſeſt man 
in the world—Is this language to hold in 2 
court of law—in this enlightened country—in 
this enlightened age? Is this a nation of phi, 
loſophers? Or are we all fools ?—ln the note 5 
of Lord Mangſelds argument (I do not mean : 

to influence your Lordſhip he ſaid, if an in. 

fant ſuffer a Recovery, it may be got at in A 
ſome way; he gave no judgment, whether Wi 


in one way or another, but he ſaid the dil. 
miſſal of the appeal did not affect the caſe. 
He ſaid, In ſuch a caſe aut viam invenian, 


aut faciam. But you are told that your pro- ; 


perty is in danger ;—How can that aſſertion 
be ſupported ?—ls your property in danger 
becauſe a man's idiocy is to be enquired into! 
—The degrees of underſtanding are not to 
be enquired into ; but legal idiocy.—Can 
ſuch a caſe exiſt without a remedy ?—The 
Cale is — by the pleadings, that he was 

inſane, 


—in 
pi. Bf 
note Bl fay, if he heard that you were aſſembled to 
mea 
n in. 
at in 


> dif 


>rti0n 
anger 
into! 
ot t0 


—Can 
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inſane. But fines and recoveries may be avoid- 


ed for fraud; any fraud, though not in the 
record, will avoid the fine. It is ſtrongly 
lad down by De Grey in the Dutcheſs of 
King ſton's | caſe, that all recoveries may be 
reverſed for error, where impoſition has been 
uſed. —Now, where are your eſtates? Can- 
not perſons be found to ſwear a fraud as well 
as idiocy ?—Every deceit in juſtice ſhall be 


rectiſied, and every cheat put on the court, 


the higheſt in the kingdom, ſhall be ſet aſide; 
and yet the ſame recovery which. ſhall be ſet 
alide for fraud, {hall not be fet aſide, if 
ſuffered by an idiot. What would a ſtranger 


determine, whether an aſſurance by an idiot 
ſhall be ſet afide or not? 


Upon the whole 1 fubmir, that the acknow- 


ledgment of the warrant before the Chief 


Juſtice is matter in pais, not concluſive evi- 


dence againſt any man, and therefore that 
the Judges of the King's-Bench ought to have 
received the evidence on the queſtion. And 
again, that if the acknowledgment of the 


warrant be not a matter in pais, but a judicial 


act, that binds all men, yet iſſue having been 
joined, that the court ought to let the jury go 
into the inveſtigation of it. I do not make 


| any apology for ann ſo much of your 


Lordſhips 
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Lordſhips time, my duty to my client re. 


e quired 1 fhould ſay ſo much, and I truſt it is 


unneceſſary that I ſhould ſay more. 


After hearing counſel upon this writ of 
error the Judges were ordered to look into 
the record and deliver their opinions in an. 


{wer to the following queſtions 


- 1/2. Whether in a caſe where the vouchet 
in a common recovery appears by attorney, 
the caption of the warrant of attorney, 
appointing ſuch attorney, appearing upon the 
record to be taken by the Chief Juſtice of the 
Common-Pleas out of court, be concluſive evi. 
dence of the capacity of ſuch vouchee, as to 
the ſoundneſs of his mind, to make ſuch-attor. 


ney and ſuffer ſuch recovery? 


ad. Whether upon the face of the record, 


| which was before the court of King's-Bench, 


on the iſſue joined between the plaintiff and 
defendant in error, as ſent to, and now before 


this houſe on the preſent writ of error, there 
be any and what matter, which in law was 
concluſive evidence in favour of the defendant 


in error, ſo as to preclude the plaintiff from 
giving the evidence offered in the court of 


King's-Bence ? 


On 
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On Tueſday, 16th March, the Lord Chan- 
cellor acquainted the houſe, that the Lord _— 


Chief Juſtice of the Common-Pleas had in- 
formed him, that the Judges differed in their 
opinions upon the queſtions en he to 


= them: : 


Whereupon it was ordered, that the Judges 


ao deliver their opinions /eriatim, with _ 


reaſons. 


Ma. JusTicE CRoOESHANE 's ARGUMENT. 


THIS is a very important ſubject.—Much 
ingenuity and ability have been diſplayed by 
the Bar.— I ſhall confine myſelf to aſſigning 


thoſe reaſons upon which I have grounded my 


opinion. I hold that by the common law of 


the land, no man, that is not of ſound mind 


and underſtanding is capable of diſpoſing of 


| is property, and this whether he be an Idiot 
or a Lunatick; — whether his want of under- 
ſtanding ariſes from old age or infancy ;— 


whether he comes into the world imperfect, or 
becomes ſo by the hand of God after his birth; 
—in all caſes, in the ſame moment that the 
want of underſtanding commences, the power 
to transfer property ceaſes. So watchful is the 


8 upon * that it even preſumes an inca- 


pacity, 
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pacity, where it oftentimes does not exiſt.— 


N Such is the caſe of an infant, who, at the age 


of twenty, perhaps has his faculties more ripe, 
and his intellects more clear, than at any other 
period of his life, yet becauſe it is otherwiſe 


with the generality of mankind, the law pre. 


ſumes him incapable *till he is twenty-one.— 
The law. goes, farther, for though the under. 
ſtanding be in the higheſt degree of perfection, 
and the party of full age, yet if the mind has 
not a free uncontrouled will, the law does not 
admit of a transfer of property.— Such is the 
caſe of a feme covert grounded on prefump- 
tion only. But it is ſaid, there are certain 
modes of conveyance in the law, which not 


only transfer the property, but prechude'you 


from afterwards alleging, that the party was 
not competent at the time—namely, Fines and 
| Recoveries permit me to examine into ebe na- 
ture of them. | 


Originally, the transfer of all lands was by 
feoffment, but inconveniencies ariſing from 
the loſs of the deed, and the difficulty of prov. 
ing it, firſt induced the introduction of a fine in 
Hen. ad. which being a matter of record, at 


Nature of a All times proves itſelf.— A fine is nothing 


more than an. amicable agreement or compoſi 
tion of a ſuit, whether real or fictitious, 
which, being acknowledged before the Juſtices, 


15 


as by 
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is then enrolled among the records and made 


the judgment of the court. -I take it, that 
from the earlieſt period, a fine might be le- 


but 
this being productive of frauds, the ſat. 


parties were bound to appear in court in per- 
ſon, . that they might be examined as to their 
capacity :—but there being a proviſo in favour 


| of aged and impotent perſons, a power was 


given in ſuch caſe to take the fine by commiſ- 


ſelf of the proviſo, by alleging he was un- 
able to attend in perſon, and was permitted, 
as he is at this day to acknowledge it before 
commiſſioners. But as the fine, when levied, 


vas to be concluſive evidence, not only of the 
at done, but of the capacity of the perſon 
doing it, the wiſdom of our anceſtors guarded 


(as far as human foreſight could go) againſt 
the poſſibility of a perſon, not capable by law, 
levying a fine. For this purpoſe, the legiſla- 
ture paſſed two laws, one 18 Ed. 1. by which 
the concord of the fines is directed to be taken 


by the four Juſtices in preſence of the parties 
of full age, out of priſon, and good me- 


mory, and if feme coverts to be examined. 

—The other the ſtat. of 15 Ed. 2, called the 

Stat. of Carli He, which was more explicit, and 
comprehenſive: 
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may be le- 


* viedby at- 


| De modo levandi finis was enacted, by which the 


torney. 


| fion, and in proceſs of time, the whole being 
| conſidered a fiction, every man availed him- 
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| . 4 comprehenſive :—By' this act the parties are 
2 obliged perſonally to appear, ſo that their 
ITS age, idiocy, or other default, may be ex. 
e amined.— By theſe ſtatutes, the parties 
are to appear before the four Juſtices, but 
the practice has been, that the Chief Juſtice 
alone receives the acknowledgment. 


It is ſcarcely poſlible for human ion a 
this day to go farther in guarding again Wl 
any impoſitions reſpecting the capacity of the 
perſons :—they are obliged to appear before 
the Juſtices, or the commiſſioners, to whom 
they delegate their power, who are then to ex- 
amine into their competency; and if they 
find them ſufficient, they are to receive the 
acknowledgment ; if not, they are to rejed 
them, and the Judges, in whom this power is 
veſted, are ſworn to execute the law,—lIt is 
no wonder then, that a fine thus guarded, 
thus protected by every poſſible precaution, 
ſhould be concluſive evidence as well of the ad 
done, as of the COMPRIguicy of * party do- 
ing it. 


= See if a recovery ſtands on the ſame 
ground; if it does, it ſhould be equally con. 
cluſive.—Recoveries are of a much later date 
than ſines; they were not introduced for the 
uſes now made of them, until the reign of 

| _ 
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| Ed. 4. more than three hundred years after the 


introduction of -fines, and they were then in- 


troduced for a purpoſe different from that of 
| fines. —I have already ſaid that fines were in- 

troduced in the place of feoffments, as perma- 

nent and concluſive evidence, both of the trans- 


fer of the property and the capacity of the 


& party; —but recoveries were introduced for a 


political purpoſe.— In the diſputes between 


che houſes of York and Lancaſter, Ed. 4. 
Wy though he went to the extremity of the law, 
W againſt his opponents by attainting them of 
high treaſon, yet found the attainder never 


anſwered his purpoſe, for his enemies conti- 


nued as numerous and formidable as before 
be found, notwithſtanding the attainder, that 
the eſtate was protected under the ſanctuary 


of entails and remainders, and that the ſon 
who ſucceeded his father, imbibing the ſame 


principles with the ſame property, was equally 


formidable. To remedy this the mode and 


preſent operation of recoveries was eſtabliſhed 


in Taltarum's caſe, by which the party bars 
not only his iſſue, but all remainders, and gains 
a fee. e NS 


But as it was never in contemplation that a 
recovery ſhould be concluſive evidence of the 
capacity of the perſon, the legiſlature never 
interfered to this day, or paſſed any law to 

e 8 oblige 
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oblige the Judges (as in the caſe of fines) to 
examine into the competency of the parties. 


Were we to aſk bur anceſtors, Who deviſed : 
this mode? Did you intend by it to preclude W 
the party from alleging, that the perſon ſuf. 


fering the recovery was not of underſtanding 


ſufficicht ? They would anſwer, No: all tha 
we intentled was, to unfetter eſtates, and give (ſ 
a dominion to him who had none before.— : 
Fortherly 2 writ jiſſued to examine a feme co. 
vert, but has been out of uſe theſe two hun- 
dred years; —and no writ ever iſlued reſped. 
ing an idiot or infant. See then the differ. 
ent ground that à fine and a recovery ſtard 
on. EIn a fine the Judges are bound by law, 
to examine into the competency of the party, 
and unleſs he be of ſuſſicient capacity they are 
not to receive it; - but in a recovery the Judges 
are not bound by any law to eater into ſuck 
an examination.— Let us conſider. what it is 


ry: - we will judge from the record now be- 
fore the houſe. The only oſtentible act ever 
done by the Earl of Ely was the execution of 3 
deed by which he appointed Hector Grahan, 
his attorney, to ſtand in his place, and appear 
for him, ſo that the recovery might be had; 
the reſt is all form—all fiction, which Lord 
Ely knew nothing os ſo that i in fact, the only 
5 ſubſtantial 


> only 
antial 
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ſubſtantial act of the party, from what is at 


preſent before you, is this warrant ; And 
what is it?—To uſe the expreſſion of Lord 
Hardwick, 3 Ath. 313. it is a mere deed, made 
by the party for his own convenience, and 
conſidering 1 it as ſuch, if executed by a man non 


ompon—it is a void act: —1 La. Raym. 315. 


Thompſon v. Leach. 


If then the only apparent act done by 


But a recovery is grounded 


I have heard it alleged, that in the preſent 
caſe, the tenant to the pracipe was made by 


fine; and the tine and recovery being confider- 
Jed as one conveyance, you cannot impeach 
the one without the other, and a fine is ad- 


mitted not to be impeachable.— To this I an- 
ſwer, no ſuch caſe is now before you ;—it does 
not appear how the tenant was made, nor is 


there any fine now before you. 


To return to the warrant ;—it has been ar> 
gued, though it was in its creation nothing 
G 2 


more 
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BuzToN, 

A warrant 
of attorney 
is a deed 
which is the 
act of the 
party. 


W the party, the only ground upon which the 
recovery is built, be void, the whole ſuper- 
W frugure muſt fall to the ground ?—The dif. 
« WS tinQtion was ably taken at the Bar: — A fine 
is the act of the court; the whole is adopted 
by the court. 
on the act of the party. 


A fine is the 
act of the 
court. 
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more than a deed, yet when once acknow. 


ledged before a Judge, it then becomes a re. 
cord and the act of the court. ——|l know of 
no inſtance where the bare acknowledgment 
of the party, that he executed a deed ſo 
changes the nature and ſubſtance of it, as that 
it afterwards becomes the act of another :— 
the change is material, for ſo long as it remains 
a common deed, and the act of the party only, 

it is open to the impeachment of every man 
intereſted in it, and he may bring the validity 
in queſtion before a jury :—But the moment it 
becomes the act of the court, every man is 


concluded by it:—lt is therefore worth con- 


tending for on the part of the ia, if it 
can. be ſupported. | 


There are acknowledgments of deeds made 
every day before the Chief Juſtice, but I believe 
it was never allowed that after the acknovw- 
ledgment, they were any thing more than they 
were before.—In the acknowledgment of a | 
deed appointing an attorney, the form is pre- 


ciſely the ſame as the acknowledgment of any 


other deed ;—in both caſes the party tells the 
Chief Juſtice, I did ſeal and execute this 
** deed, and I acknowledge it as my act.“ — 
Is there any thing in theſe words to change 
the ſubltance?—If 1 execute a parchment in 
BY TO by ſealing, ſigning and delivery, 
which 


e this 
AP 
:hange 
ent in 
livery, 
which 
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which. makes it my act and deed; ſhall my 
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afterwards ſaying, that I did ſign and ſeal and . 


deliver it, ſo transform it, as to make it no 


longer my act, but the act of the court ?— 
It is a tranſubſtantiation, that neither our re- 
ligion gr our laws will warrant. 


It has been / argued, that the law has allotted 
to different juriſdictions, the deciſion of differ- 


ent ſubjects, and among the reſt, that the 


competency of a party, acknowledging a war- 
rant of attorney for ſuffering a recovery is 
lodged in the Chief Juſtice, who is bound to 
examine him ; and therefore you are not to 


| preſume the Judge did not do his duty, or that 


he would receive an acknowledgment from a 


man not capable.—If the law was ſo there 


would be weight in the argument ;—but no 
ſuch law, in my apprehenſion, exiſts in this 
country ; nor has any ſuch been quoted: no 
caſe has been cited at the Bar to give colour 
to the aſſertion, that a Judge is bound by any 
law toexamine the party acknowledging a war- 
rant of attorney: but there is an authority 
againſt it. 5 Mod. 209. Stokes v. Oliver, where 
it is ſaid, the Chief Juſtice is not bound to ex- 


amine the party in taking the acknowledgment 


of a warrant of attorney. — The ſame is evi- 
dent from the writ of dedimus potgſtatem, by 
* the Wan of the Chief Juſtice is dele- 


gated 


DP 
BugTon 
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17834, gated to the commiſſioners. If the examina. 
SV tion of the party was eſſential, and that the 


Hume 
againjt 


recovery would not be good without it; you 


wren. cannot ſuppoſe ſo material a part would he 


omitted in the writ; yet no ſuch power or di. 
reQion is given by it. The writ recites the 
diſability of the party to travel to the King's 
Courts, and therefore impowers the commil. 
fioners to receive from him ſuch attorney as 
he ſhall appoint in his Read, and then di. 
rects them to return the name of the perſon 
ſo appointed, together with the writ ; but no 
direction or authority is contained in the writ 
reſpecting any examination of the party: —un. 
der this writ therefore the commiſſioners have 
no power to examine, and yet half the reco- 
veries in the kingdom are ſuffered in this 


manner, which muſt be bad if examination 


was eſſential. I take it there is no inſtance 
where a recovery was ever impeached, becauſe 
the Chief Juſtice did not examine the party.— 
But it 1s faid, that the praQtice of the courts 
requires where the acknowledgment is taken 
before comtniſſioners, that the party ſhould 
be examined.—I have looked into the rules of 
the court: and I cannot find any ſuch rule 
reſpecting recoveries; the rule. extends only 
to fines:<but I will ſuppoſe it went to reco- 
ries, and I would ſay, the practice of a court 


is not the law of the land; the one is formed 


by 
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by the Judges, which they may mould and 


faſhion at their will—which they may follow 
to day and diſpenſe with to-morrow—but the 
law of the land is beyond their reach—to them 
it is immutable; and they are ſworn to exe- 
cute it. Will your Lordfhips harbour the idea, 


that the practice of a court, hanging on the 
will of the Judges, is a protection to the ſub. - 


jet equal to the law of the land ?—God forbid ! 


| What is it that is defired then? To preſume 
that the Judges will always be of the fame 


mind, and that they will always do more than 
they are bound to do, and on this preſumption, 


you are called upon to preclude the party 
| from going into evidence of a fact, property 


ww the conuſance of a jury. 


When I ſpoke of fines, I omitted to take 


notice of Mansfield's caſe (a) cited at the Bar J 
It cas a caſe before the court of Wards, 


where it appeared a Judge of the Common- 
Pleas had taken the acknowledgment of a 
ſine from an idiot, and the court was of opi- 
nion, inaſmuch as he was ſuffered to levy the 
fine, they could not diſable him from declar- 
ing the uſes. 
application was even made to the common 


Pleas to reverſe the fine.—The caſe as it ſtands ' 


is 2 rank one, and a reproach to the law, and 


(a) 12 Co. 123. | 


But it does not appear that any 


ſuch 
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. as I hope will not happen again.— It however 


Hour 


againſt 
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proves this, that even in a fine, where the 


Judge is bound by law to examine the party, 
and to reject him if not of ſufficient capacity, 


that even there the power may be abuſed, and; 
man void of every faculty ſuffered to do a 


act, that the law has expreſsly forbid ;—it i; 


therefore a ſtrong. authority to ſhew the ne. 


ceſſity of guarding againſt the like abuſe in the 


caſe of a recovery, where it is much more 


likely to happen, the Judge not being bound 
by any law to examine the party.—l ſay if 


ſuch an abuſe has happened in the one cal, 
where it is the duty of the Judge, and where 
the law of the land obliges him to examine, 
how much more is it likely to happen where 
there is no law, and where it is not his 
duty. | 


Much has been ſaid of the miſchiefs that 
may ariſe from ſubjecting recoveries to the 
verdict of a jury, and I admit that a gener 


inconvenience is an argument of weight. But, 


I cannot fee it in this light ;—the danger in 


my apprehenſion is on the other ſide. —Beſides 


recoveries, which are but a common aſſur. 
ance and not a recovery by title, are not thoſe 
hallowed acts, that cannot be touched with 
impunity. Many caſes have been cited at tle 
Bar, where recoveries have been reverſed, and 

| on 
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v. Johns. Cro. Eliz. 323. 
by infant feme, who appeared in perſon and 
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on the ſame principle in my apprehenſion that 


few that have not. been cited : Hopton & Wife 


reverſed. Zouch v. Mitchell, Godb. 161. Re- 
covery ſuffered by an infant, who appeared by 
attorney void. Holland v. Daunty. Cro. Eliz. 

730. Error brought by a remainder man to 
reverſe a recovery ſuffered by an infant who 
appeared by attorney, and the court held it 
might be well aſſigned for error after the death 
of the infant, and of conſequence be tried by 
a jury. Same point, Scanvel v. Arundel. Vin. 

Abr. Tit. Trial. fol. 7. pl. 8, the fact is triable 
by a jury only, and in the ſame book, pl. 7. the 
reaſon why it ſhall be tried by the country is 
expreſsly aſſigned, becauſe,” ſays the book, 
the making the warrant of attorney is the 
* a& of the party without examination of the 
Juſtices.” Your Lordſhips from thence ſee the 
principle on which recoveries ſuffered by in- 
fants appearing by attorney are reverſed, 
namely, the appointment of the attorney be- 
ing by deed, and the deed of an infant a void 
at ;—to apply this principle to the caſe of an 


idiot ;—The law, ſay the caſes, of infant and 


8g 


1784. 
is ſought to reverſe the preſent, I will add a 


Hunz 
again, 


Recovery ſuffered on. 


non compas are in all things parallel, except that 74 N. 


a man non compos cannot ſtultify himſelf to 


equally 


4 


1 Ld. Raym. 
3' 5. Thompe 


avoid his own at—but the acts of both are * Lack. 


1784. 
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equally void as to others: and it would be 


— range to fuppoſe, that the incapacity of an 


Homz 


again 


. 


idiot, depending on the continual privation of 
underſtanding, was not at leaſt equal to the 
incapacity of an infant depending on preſump. 
tion only. 


It is ſaid that on the face of the record it mul 
be preſumed the party was of ſufficient capaci. 
ty, and therefore you ſhall not be permitted to 
aver againſt it :—but this reaſoning will not 
hold—the record preſumes the party to be of 
full age, and yet you are not precluded from 
alleging he was an infant :—So the record pre. 
fumes the party was living at the time of the 
appearance, and yet in Wyxnev. Wynne. 1 Nil. 
37. the party was permitted to aver his death, 
and the court was of opinion, it was not con- 
trary, but collateral, to the record and was 1 


fact properly aſſigned for error and triable by : 


jury. If you are permitted to aver the infan. 


cy and the death of the party, _ not the in. 


No inſtance. 
of a recove- 


ry ſatfered 
by an idiot, 


capacity? 


If there be no caſe to be found in the books, 
of a recovery ſuffered by an idiot, it can only 
be accounted for from the conſciouſneſs, that 
ſuch an act could not ſtand. It was incum- 
bent upon the defendant's W if ſuch a 
caſe exiſted, to ſhew it. 

Your 


very ſuffered by tenant in tail; 
produced this recovery in fupport of her title; 
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Your Lordſhips have been told, that a caſe 


fmilar to the preſent was ſuggeſted to the 
Judges at the time of their conference: per- 


mit me to ſay a few words on it, without 


meaning to anticipate the able ſtatement you 
will have of it from thoſe who come after me. 
It was a cafe tried before Sir Eardley Wilmot, 
spring Aſſizes, 1765; it was an ejectment 
brought by a remainder man for recovery of 


an eſtate, which the defendant, or her huſ- 


band, under whom the claimed, had. been in 
poſſeſſion of for eighteen years under a reco- 


the defendant. 


but the plaintiff ſuggeſting that the perſon ſuf. 


fering the recovery was not of ſound mind, 


or underſtanding, the judge let him into evi- 


dence of it, and the jury found in favour of 
the plaintifl !—afterwards in the ſucceeding 
term, application was made to the King's. 
Bench for a new trial, grounded on the ver- 
diet being contrary to law, but the court re- 
fuſed the motion, being of opinion the evi. 


dence was proper. 


It is a ſtrong caſe and deciſive in the point, 
but 1 had formed my opinion before that caſe 
was mentioned, and Iground it on the principles 
have ſtated. I am nor however without a biaſs 
on my mind reſpecting the preſent ſubject, but 

I truſt 


92 


8 1784. 


Caſes in Parliament. 


I truſt it is a conſtitutional one in W and 


in every caſe where it is poſſible to bring the 


Huur 
againſt 


1 7 


Firfi queſ- 


tion. 


queſtion to a jury, I feel my mind ſtrongly in. 
pelled to it. I think I ſhould. do the conſtitu. 
tion a violence if I prevented the interpoſition 
of a jury on a ſubject properly determinable by 


them; and the preſent queſtion is in my ap. 


prehenſion ſtrictly within their province. Per. 
mit me to obſerve, that by reverſing the judy. 


ment of the King's Bench, you do not reverk 
the recovery—you do not ſay, that the late | 


Earl of Ely was of unſound mind, or under. 
ſtanding :—you do no more than ſay, it is a 


fact that ought to be tried by a jury—ovght 


to be decided by that tribunal, which we al 
admire, and 1s at once the pride of our own 
conſtitution, and the envy of others. By ſuch 
a determination no injury can be done; for if 
Lord Ely was of found mind as the defendant 
alleges he was, his recovery will in no ſort be 


affeted—if he was not, it will fall to th; 


Sn as It * 


am therefore of opinion on the firſt quel 


ſtion, that the caption of the warrant of attor. 
ney appearing on the record, to be taken by 
the Chief Juſtice, is not concluſive evidence d 
the capacity of the vouchee. 


And 
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And on the ſecond queſtion I am of opinion, 


houſe, there is not any matter which was in 


law concluſive ſo as to preclude the plaintiff 
C from giving the evidence he offered in the queſtion. 


court of King's Bench. 


Ma. JusTics KeLLY's ARGUMENT. 


THERE. are fo many things ſuppoſed to 
be in the record, that are not in it, that I ſhall 
confine myſelf to the words of it ſingly.— 


| Your Lordſhips have been told that a fine 


was levied, and that a tenant to the pracipe 


was made by that fine : To this I anſwer, there 


is not one word of that in this record. It 
has been alleged that there are creditors in 
there is not any thing of that in 
the record :—the number of people that will 
ſuffer, there is nothing of that in the record: 


Second 


—that there was a verdict finding the late 


Earl ſane, there is nothing of that in the re- 
cord, —l will now mention, what the record 
is, and what is in it. The Chief Juſtice of the 
Common Pleas did not when called upon by the 
King's Bench to return the record, return the 
warrant as part of it, and he was right; but 
the party bringing error has undoubted right 
not only to have the mere matter of record, 

but 


that on the face of the record now before this C——, 
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but every act and proceeding bad upon it; 


ad che mode of having that is to allege i. 


1 


5 


- minution of the record; and that there were 
other proceedings tending to complete the re. 


covery, and to move for a certiorari to have 


the warrant. The defendant has joined iſſue 
on the fa ; he pleads that the Earl was compu 


; mentis, and prays that it may be tried by the 
country. Was it ever meant that the fact to 


be tried was, whether the recovery was conclu. 
five evidence of the ſanity ?—Was it not 
meant to try the capacity of the Earl :—lt 
would be a mockery of juſtice to call a jury of 
laymen to decide, whether there appeared 
upon the face of the record concluſive evi 
dence againſt the plaintiff. —It was not to try 
2 point of law that the jury met, but a fact 


. ſubmitted to their deciſion by both parties. 
- The Judges refuſed to hear any evidence ; for 


the record is no evidence; it is the thing to 


be tried ; that is handed up to them, and they 


are gravely told, that they are called to find a 
verdi on their oaths, and they are made to 
ſwear that that record is concluſive evidence 
againſt the plaintiff. Common recoveries muſt 
retain all the qualities of adverſe judgments: 
fuppole it adverſe ; every ſuitor muſt execute 
a warrant of attorney, and ſuppoſe this taken 
before a judge, ſuppoſe it an adverſe ſuit, is 


this part of the record ?—lt is true, it is re. 
corded 
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corded; it is of record, to ſhew he had an 
attorney, but it is not part of the record. 
The Chicf Juſtice is not bound to examine the 
party as to ſanity or age, he is only to aſk, 


Jaw to examine as to ſanity or age, this act can- 
not be concluſive evidence of either. It is 
faid by the bar, that the Chief Juſtice did 
ak ſeveral queſtions and ſatisfied himſelf; 


queſtion before you is, Whether there ap- 


evidence, that ought to have precluded the 
plaintiff from being permitted to give evi- 
e eri. dence of the inſanity ?—The record is not 
to try evidence, therefore the evidence ought to have 


a fact been gone into; the record was the thing to 


artics, have been tried; —it was impeached, therefore 
; for it is not concluſive evidence. 


Mu. JusrIcs Hel EN gave his opinion in 
the affirmative on both queſtions :—he ſaid, 
that to aver againſt what is returned on re- 
cord, and againſt that which is done by a 
Judge, as a Judge is not receiveable, Cro. Fa. 


one hundred years paſt. Puphum, on the ſame 
aſe, ſays, there is a great difference between 
miniſterial and Judicial acts for againſt acts 
which 


(a) Arundel a. Arundel. 


« [; this your deed ? —If not bound then by 


| ſee' nothing of that in the record. The 


peared to the Judges of the King's Bench any 
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(a), It might draw into queſtion things done 
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which a ſheriff or any other officer doth as 
minilterial, an averment may be; but not 
againſt that which is done judicially, and þy 
one as Judge. It cannot then be aſſigned for 
error, that a perſon was idiot before the 
conuſance of a fine, becauſe: expreſsly againſt 


the Judge's opinion. Now what is this caption 


in this caſe? Evidence of a ſane act, that the 
vouchee put Hector Graham in his place: — lt is 
certified by the chief Juſtice acting in his place, 
and upon inſpection. This caption of the Chief 
Juſtice is concluſive evidence of the capacity to 
execute the warrant, The biſhop's certificate of 
a marriage is concluſive evidence in a fpiritud 
court; though he did not ſee the marriage: — 


ſo in the probate of a will, though the Judge 


did not ſee the will, on the ſame teſtimony 


that a Judge certifies the conuſance of a fine, 


againſt which there is no averment, he cert! 
fies the caption of the warrant. But it is aid 
that in the caſe of a hne he is obliged te 
examine. I know no law to compel him; he 


is under the obligation of duty in both caſes; þ 


he takes both virtute efficii in both caſes he i 
bound to ſee the party is capable ; and to pre- 
ſume that he would certify an act of which the 


party was incapable, would be to preſume 


corruption. But it is a maxim in law, that n0 
error can be aſſigned, that impeaches a Judge 
in his truſt. Bacon's Maxims. If the Chief 
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Juſtice had not certified the caption of the 
warrant, the fair concluſion would be, that he 


| had found the party incapable :—the fair in- 


ference here is that he found him capable. It 
was ſaid this caption was out of court; ſo is 


the conuſance of a fine; the Chief Juſtice cer- 


tifies it into court, and when received, inroll- 
ed and recorded, they are acts of the court, 
and as concluſive as if the party had appeared 
in perſon. The caſe which has been quoted 
from Siderjin, of Raby, and Robinſan, (a). 
the caſe of Srokes v. Oliver, (b). the caſe of the 


Abbot of Sratta Marcella, c). do not any 


of them apply to the preſent point ; for it is 
not ſaid in any one of them, that the caption 
was by a Judge, or by dedimus. In the caſe 
of Wynne v. Wynne, (d). there was no judgment 


during the life of the vouchee ; the writ of 
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ſummons ad warrantizandum was the firſt fum- _ 


mons and the vouchee died before the return ; 
the recovery was held to be erroneous upon 
that ground: the death of the vouchee was 
held to be, not contrary to, but a matter col- 


lateral to the record. But here it is directly 
| contradicting the record to ſay, that the. 
vouchee was devoid of capacity, when the cap- 


tion by the Chief Juſtice certified that he had 
capacity, and therefore he was of opinion, 
my | * upon 


0 1 Sid. 321, (6) 5 Mod. 209. (e) 9 Co. 30. (d) ri. 35, 4 
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1784 upon the caſe at bar, that the caption of the 
> the warrant as ſtated in the queſtion was con. 
cluſive evidence of the capacity of the couchee, 


be 


Bux rox. 


The caption 
of the war- 


torney not 
concluſive. 


The war- 
rant of at- 
torney is 2 
matter in 


$ais. 
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THERE are two queſtions propoſed by 
your Lordſhips for the conſideration of the 


Judges : 


Firſt, Whether in a recovery 


where it appears on record, that the voucher 
appeared by attorney, the caption of the war. 


rant of attorney taken by the Chief Juſtice 


out of court is evidence concluſive of the fani. 
ty of the vouchee to make ſuch attorney !- 
And ſecondly, i in ſuch a caſe to ſuffer ſuch re. 


_— ? 


- Lom of opinion, that ſuch caption is not 
rant of at- concluſive evidence of the ſanity of the vou- 
chee to do the one act, or the other; and my 
opinion is not founded upon any direct autho- 


rity in point in the cafe of a non compos, but 


upon principles that ſeem to me not 


to be 


ſhaken ; which principles are ſupported by legal 


Fe of authority. 


8 - The warrant of attorney acknowledged i 
a common recovery is the act of the party: 
It is a matter in Pais, and ought to be tried by 


a jur. 


z jur. 
It is: 
pear f 
the ac 
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| thent 
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x jury.— What is the warrant of attorney? 


It is an authority given to the attorney to ap- 
pear for the tenant. Is its eſſence changed by 
the acknowledgment of it before thoſe impow- 


| ered to receive it ?—Surely not: but its au- 
| thenticity is eſtabliſhed with reſpect to ſuch 


acknowledgment, and as to the power of the 
appointee, that is, the perſon who is thereby ap- 
pointed to appear. This poſition, viz. that the 
warrant of attorney is the act of the party, 


that it is a matter in pais, and triable by a jury 


is laid down very ſtrongly in the cafe of Thomp- 
ſon v. Leach, 1 Lord Raym. 3 13, in Stokes v. 


Oliver 5 Mod. 209, 3 Atk. 308. ex parte Roberts. 


1. Wits. 35, to 42. 25 9 05 30. 


Two n are ſtated to ſhew the caption 


of the warrant of attorney concluſive evidence 


of the ſanity; the caption being by a Chief 
juſtice, virtute officii, and the warrant of at- 
torney being a record. Is the eſſence of the 
warrant of attorney the fame in the caſe of 
idiot and infant :—lf it be, the queſtion is an- 


ſwered by the determination in the caſe of in- 
| fants; fave that it is contended that the Chief 


Juſtice has an extraordinary credit in the eye 
of the law. —Examine the fat :—the ſat. of 
Carle introduced the commiſſion of dedimms 
poteſiatem,, 2 Bac. Abr. 5271. but in Cro. Elix. 
* it is ſaid, the Chief Juſtice of the Common 
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Pleas may take the conuſance of a fine with. 
out a dedimus, yet one may be received to ſay 
againſt the conuſance of ſuch fine, that the 
conuſor died before the return of the 
writ of covenant. 2 Bac. Abr. 539. lf 
2 commiſſioner appointed to take a ſine do 
execute it corruptly, he may be fined by the 
court; for in relation to the fine he is ſubjed 
to the cenſures of the court.—lf an infant ſuffer 
a recovery and appears by attorney, he may 
reverſe it after his full age; becauſe it may be 
diſcovered whether he was within age when 
the recovery was ſuffered, and becauſe it may 
be tried per pais, whether the warrant of at- 
torney was made by him, when he was an in- 
fant. 2 Bac. Abr. 544. Sid. 321. Lev. 142. 
Raby, v. Robinſon. 


As to the warrant of attorney being a re. 
cord, is not that preciſely. the ſame in the caſe 
of non compos and infant ?—See then, do not 
the poſitions contended for by the defendant 
militate againſt the judicial determinations !— 
Caſes of infants and non compos run parallel in 
omnibus, ſave that the idiot cannot ſtultify him- 
ſelf. Holt ſays in the caſe of Thompſon v. Leach, 
* if an infant make a letter of attorney, it is 
void, but he cannot plead non / factum, be- 
cauſe he muſt plead his infancy, So if non con- 
#65 make a letter of attorney to make liver) 
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upon 2 deed of feoffment, he cannot avoid it, 


no more than if he had made a feoffment in 


perſon, yet the feoffment is void. But the 
reaſon why the feoffments of infants and non 
camipos are voidable only proceeds from the 
ſolemnity of livery and ſeizin in the ſight of 
the country, which takes notice of the notori- 
ous alteration of the poſſeſſion. —But contra of 


| 2 deed, which may be delivered in a private 


manner.” — Why is the infant incapable of 
making a warrant of attorney ?—Becauſe he 
has not arrived at that period, which the law, 


conſulting general convenience, has fixed for 


the commencement of a man's underſtanding. 


Is not the reaſoning as ſtrong with reſpect to a 


non compos ? Neither of them 1s capable of 
laying the foundation for that ſolemn a& which 


is to transfer their property. 


But it is ſaid the Chief Juſtice, acting virtue 


au, cannot err, and the reliance upon him 
_ ſuperſedes all enquiry as to ſanity. 


What ? 
—though the Judge acting under a dedimus 
may be ſuppoſed to err — though there be more 


than one of them—and though they are acting 


under a commiſſion directory as to their duty 
—Can there be a ſtronger inſtan to defeat 
the argument? —There is no ſtatute, nor a 
caſe in the books to ſupport the poſition, or 
to ſhew that the law places, in the caſe of re- 
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1784 coveries, ſuch an implicit unbounded conk. 
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Hume 


- againſt 
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Co. Lit, 
352. b. 


Eſtoppels. 


dence in a Chief Juſtice as to preclude all en. 
quiry into the ſanity.— 5 Bac. Abr. 5 7. 4 
« to idiots and lunaticks, it is neceſſary to di. 
< tinguiſh between tlieir acts done in pais, and 
e thoſe ſolemnly acknowledged on record.” 


« their heirs and executors m.y avoid ſuch 


« acts in pais by pleading the diſability” — 


If the caption of a Judge were to preclude ei evi. 
dence from being given as to a matter not ap. 


pearing upon the. record, that would be to 


give more ſtrength to the caption of a Judge, 
than to the record. Lord Coke ſays, that eyery 


eſtoppel, becauſe it concludeth a. man to allege 
the truth, muſt be certain to every intent, 
and not to be taken by argument or inference 


that is, you ſhalt not carry the dodrine ſ 


far as to ſay, I am not only concluded from 
averring againſt any thing contained in the re 


cord, but even from averring againſt that 


which is merely collateral to the record, 2 
for inſtance, the ſanity of the perſon who ac 


knowledged the warrant of attorney. In th: | 


firſt caſe, the caption of the warrant is incon- 
trovertible evidence of the aQtual appointment 
of the attorney, but there is nothing in it 
which concludes as to the ſanity of the perſon 
who acknowledged it. If the acknowledy: 
ment of the warrant was to involve in it the 
collateral fact of the ſanity, would 5 it not mil 

tate 
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tate againſt the propriety of queſtioning the 
acts of minors ?!-——lf an infant appear by at. 
torney it is confeſſedly error, and may be 
tried by a jury. In the firſt caſe there is no 
zverment againſt any thing within the record : 
it is indeed averred that the perſon: who ac- 
knowledged the warrant of attorney was not 
ſane, but there is nothing reſpecting ſanity 
upon the face of the record. This reaſoning 
is fortified by the caſe of Wynne v. Wynne ; the 
lanity is merely preſumable, and ſuch preſump- 
tion can avail only as long as it remains un- 
contradifted ; when the contrary is proved, 
the preſumption is gone ; then why not ſuffer 
the party to go into proof to contradict it? 


A vaſt deal of argument has been uſed at 


the bar, which confounds the doctrine of fines 


and recoveries; Lut they are materially difler- 
ent from each other. 
is ſaid that fines and recoveries cannot be 
avoided ; but this dictum is laid down too 


In Beverly's caſe 4 Co. it 
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largely, unleſs it be confined to recoveries 


which are ſuffered in perſon, and all the ad- 
judged cafes upon recoveries prove that diſ- 
tinction. 
guiſhes particularly between fines and recove- 
ries ;—the ſtatute of fines is not merely direc- 
tory, it is mandatory as to the duty of the 
Chief — he is to be ſatisfied that the par- 


ties 


The caſe of Stokes v. Oliver diſtin- 


The ſtatute 


of fines 


mandatory 


upon Ch, 1. 
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ties are the identical perſons, are of ſound 
mind and of full age; the caption of the fine 
is a judicial act, and its being ſo is the ground 
of the determination on fines. -— A feme covert 
ſhall be barred by a fine, but not by 4 2 recovery. 
I Sia. 321. 


With reſpect to the ſecond queſtion, I have 
but one obſervation to add to thoſe already 


made. If the caption of the warrant be not 


concluſive evidence of the power to make it 
I am clear that it cannot be concluſive evidence 
of the power to ſuffer a recovery; yet the cob. 
verſe of that propoſition is not true; for 
though the vouchee ſhould be admitted caps 
ble of executing the warrant of attorney, yet 
he might not be capable of ſuffering the reco- 


very: he might be in his ſenſes at the time of 


exccuting the warrant, and yet not be ſo at 
the time of ſuffering the recovery ; and this 


poſition is eſtabliſhed by the caſe of Wynne v. 


Wynne, for there they enquired whether the 


party died before the return of the writ of | 


ſummons, and incapacity of underſtanding 1s 


as ſtrong an objection in point of law as death, 


and therefore the caption of the warrant ot 
attorney is not, in my opinion, . concluſive evi 
dence of the capacity of the vouchee, as to the 


ſoundneſs of his mind, to ſuffer the reco- 
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Ma. Baron HamiLTon gave his opinion 


on both queſtions. in the negative, and cited a 


caſe from 2 Saund. 335. which is a precedent 
to ſhew that idiocy may be aſſigned for error 
in fact where the party appears by attorney.— 
Judges will ſtrive to ſupport recoveries where 


| they are ſuffered” by the confent of all parties. 


But in the caſe of idiot, or non compos acknow- 
ledging a warrant of attorney, there can be 
no conſent. 
court that is concluſive evidence of any thing, 
but that the a& was done. 


Ma. BARON Power's ARGUMENT. 


- PERSONS wanting underſtanding or ca- 
pacity or ſoundneſs of mind were always diſ- 
qualified from. levying a fine or ſuffering a re- 
covery ;' yet ſuch was the high nature of a 
ine, and ſuch its operation, that whatever 


legal incapacity there was in the party, 


yet that fine becomes concluſive evidence 


of the capacity of the perſon acknowledg- 


ing it. In order to conſider whether this has 
ever been extended to recoveries by any 


known rule of law, we muſt conſider the ob- 


jet and nature of fines and recoveries. Fines 
are adverſe in their nature, and the acknow- 
gement of the fine, became the judicial act 


* 


He knew of no act done out of 


of 
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of the court, and as that had the ſame force 
usa operation as a judgment in a real action, 


all parties and their heirs were immediately 


in five years, but never againſt flrangers, if 
claiming in due time. Fines being thus in- 
troduced for the very purpoſe, of putting: 
final end to all controverſies, and operating 2 


caption of the fine became concluſive evidence 
of the ſanity of the party, not becauſe the lay 
permitted the perſon who wanted capacity to 
do any act, but becauſe having empowered 
perſon after a previous examination to take 
the fine, it gives ſufficient credit to his certif. 
cate and permits it to be recorded ; and the 
caption of the fine, when recorded, becomes 
by fiction of law concluſive: evidence of the 
legal capacity of the conuſor. Here in al 
cafes the law requires a ſtrict examination, and 


before any fine paſſed, the party paſſing it was 


to be examined, ſo that their age and capacity 


might be judged of, and all things incident to 


the fine being examined to guard againſt abuſe, 
the fine might be levied. —Having thus ftated 
the nature, operation and effect of a fine, ſo 
far as they affect my opinion, I will now con- 


fider what relation the caption of a fine has to 
that of a warrant j—-The whole argument at 
the bar went to put them on the ſame ground. 
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The powers of taking the warrant was not in 
its original Rate peculiar to the Judges of the Hu 
Common Pleas ; it might have been taken by 
any Judge; but if not taken before a Judge, 
a dedimus was iſſued out of Chancery; and this 
mode of taking warrants appears to have been 
coeval with the ſtat. Mem. 2d. It appears that 
the acknowledgment of a warrant was a mere 
act in pais, and not a judicial one. In every 
eſſential quality, the rules in caſes of fines and 
recoveries ſuffered by attorney, are totally diſ- 
fimilar :—the final agreement of the parties 
(no matter before whom acknowledged) 1s 


| what we call.a fine: no acknowledgment is 


recorded in ſuffering a recovery. Tenant in 
tail ſuffers land to be recovered, and where 
he comes in as vouchee, the death of vouchee, 


before judgment and after caption, is error. 


The death of a conuſee before judgment and 
A fine proves 
and aflirms all title A recovery diſap- 
But what eſta- 
bliſhes an eſſential difference between the cap- 
tion of a fine and warrant is that in the cap- 
tion of a fine, the law requires a previous ex- 
amination into the age, condition; and men- 
tal capacity.—But no examination is by law 
required previous to the. caption of the war- 
rant, notwithſtanding what the practice may 
be; ſurely that which the law does not re- 
quire 
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quire to be done, is not by any fiction of hy 
neceſſary to be done. A caſe in Hob. 224 
proves this. There is no inſtance of a dediny 
requiring any ſuch mode of proceeding, or 
preſcribing any ſuch examination. But it 
muſt now be confeſſed that it is expreſsly re. 
quired in a fine. An aflidavit is neceſſary in 
the caption of every fine, when the fine i; 


taken by commiſſioners, ſtating the perſonal 


examination, ſanity, age, and capacity of the 
perſon, before the caption of the fine can he 
received ;—but none of theſe extend to the 
caption of a warrant: but if the caption of 


Warrant has the operation, would not theſt 


rules have been extended to it? Would not 
the ſame affidavit, the ſame examination have 
been enjoined by ſome law or rule of court ?- 
Maſſey v. Rice, Cowp. ſhews there is no analogy 
between the caption of a fine and warrant. |f 
they were equally operative, the conſequence 


would be that this warrant muſt be concluſive 


evidence of what the Judges do not know: of 


what they are not required to know. It is only 


the certificate of the Judge, that the party ac 
knowledged it to be his deed and handwntt- 
ing, and againlt this no averment can be ad. 
mitted; it is concluſive evidence of what it 
imports, but not of his capacity :— Was it 
ever contended that a deed executed by a 100 
compes, though acknowledged before a work 
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Juſtice and enrolled was concluſive ? - But it is 


contended for that the caption of the warrant 


was concluſive evidence, becauſe it was his 
duty not to take it, if the party was non compos: 
hut it is a maxim that no judgment of a 
concurrent juriſdiction is proof of any matter 
collateral, or incidental, or to be inferred by 


argument. The general rule of law as to record 


is, that the record is concluſive as to every 
matter apearing directly on the record, or ariſ- 
ing neceſſarily from it; but not as to any mat- 


ter ariſing by argument or inference. — Whe- 


ther the Earl was compos or not, can only be 
inferred from argument. he record before 
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the court and the error aſſigned do not con- 


uadict each other: It may be true that the 


Farl on the 8th of July 1767, acknowledged 


the warrant before the Chief juſtice, and ap- 


peared by —_— this appears directly; the 
error does 


this 


record may be aſſigned for error. This appears 


from Stokes v. Oliver, 5 Mod. That was the 


cle of an infant, and much ſtronger when 
applied to a non compos. It has 
that if the recovery had been ſuffered in 
perſon, the record would have been conclu- 
ive: whether that be the caſe, or whether ſuch 
i recovery could not be impeached, I give no 
opinion, It is nat the caſe oropounded: tous: 

| Whenever 


not contradict this: It may be 
true alſo that he was of unſound mind: 
matter is collateral, and matter collateral to a 


been faid 
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£7 *recaption | I conceive that the caption of the warrant 


of the war- 


3 zant not ok attorney before the Chief Juſtice of tie 
| evidence. Common Pleas, out of court, is ſome evidence 
of ſanity in the party acknowledging it, but 

it is not evidence of ſo high a nature as to pre. 

— clude all enquiry whatſoever.——lt has been 
diſputed, whether this act of the Chief Juſtice 

is a judicial act or not. The act of the vouchee 

in making an attorney is the act of the party 

himſelf, and not a judicial act of the court; 

the party firſt chooſes for himſelf two attornieʒ 

to appear for him, jointly ang ſeverally, to 

gain or to loſe; he then executes a deed 
1 whereby he puts them in his place for that 
purpoſe:— This deed is what is called a warrant. 

—Of all this proceeding the Judge who takes 

the warrant knows nothing; the Judge does 

not chooſe the attorney, nor is he choſen in 

the preſence. of the Judge, he does not ſee tie 

The war. contents of the deed nor hear them read; 

zamt vibe. therefore the firſt at towards making an at- 

| ba. torney is entirely the act of the party, and 
| not the act of the court.—Let me aſk, if at 
| infant 
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infant, or an idiot execute ſuch an act, will it 
be binding on them? 


Now, in the cafe of a recovery, fee what 
is done in this deed called a warrant of attor- 
ney— The vouchee goes before the Judge, 
or commiſſioners legally authorized, or before 
the Chief Juſtice ; he acknowledges that deed 
to be his, which, if he be an idiot, muſt be 
admitted to be a void deed; the Chief Juſtice 
ſigns it; the agent brings it away, and puts 
it upon record. I find it has been doubted 
whether it is a record or not; I will be bold to 
fy, it is not a record ;—it makes no part of 


the record, and in the preſent caſe it did not 


make any part of the record ;—it became ne- 
cellary in the King's Bench, where the record 
was removed, to allege diminution, in order 
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not a record e 


to bring this warrant before the court, as if 


it had been put upon record, depoſiting it in 
court certainly authenticates it to be the deed 


of the vouchee; but that does not make it in 


any degree more binding than it was before it 
was > eva pe in court. : 
This Biſhop of Winche/ter's cafe diſtinguiſhes 
the validity of the caption of a fine from that 
of a warrant of attorney, and the reaſon why 
in the latter caſe the Judge is not conſidered 
2s i certifying any thing touching the capacity, 
or 


3 Co. 7. 


The caption | 


of a fine dif- 
ferent from 
the acknow. * 
ledgment 
of a wariant. 


| 
| 
| 
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rf 
Hon 


4g 


Bus rox. 


or law. A fine though acknowledged be. 
fore conmmifſioners has equal force with that 
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or ſanity of the' party, is becauſe the "I im. 
poſes no ſuch duty upon the Judge: but in the 
caſe of a fine he is bound by a particular obli 
gation ; and there is a wide difference between 
what a Judge does when he is acting under the 
politive obligation of law, and what he doe 


from motives of prudence and diſcretion. lu 


one caſe the law preſumes that the Judge did 


his duty : no ſuch credit is given in the other: 


and in the latter caſe it makes no difference 


whether it be a general practice or not; for i 


the act done be not required by his duty, his 
certificate is not evidence; at leaſt it is not evi. 
dence of ſuch authority as to bind the right 


excluſive of all other evidence. : 


It is ſaid, that, the Chief Juſtice in taking 
the warrant of attorney acted prarogativa Mai, 
as in the caſe of a ſine; but this is only a 7a. 
tis dictum, and not ek. either by reaſon 


; acknowledged before the Judge in open court, 


o SIA. 


which ariſes from the natureof a fine; it becomes 
the judgment of the court and is incontroverti 
ble. Ihe warrant of attorney, even though it be 
acknowledged before the Chief Juſtice, is not 
a judgment, nor can it acquire the authority 
of a judgment. 
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Icannot conceive from whence the confuſion 
NAY 


of fines and warrants of attorney has proceeded; 
no two acts can be more different in their na- 
ture and operation. It is well known that 
the cuſtom of making an attorney was in uſe 
before the introduction of fines into our law; 
they could not have derived that concluſive 


quality which is attributed to them from any 
It is plain without quoting 


analogy to fines: 
any authority, that were it equally the boun- 


den duty of the Chief Juſtice to examine the 


party in the caſe of a warrant of attorney, as 


it is in the caption of a fine, it would be equally 


concluſive evidence of the ſanity. The fiat. 


of Edz. 1. preſcribes that no perſon ſhall levy 


a fine who is not of full age and good memory: 


this impoſes a neceſſary duty upon the Chief 


Juſtice to examine the perſon levying a fine: 
there 18 no ſuch duty impoſed on the caſe of 
warrant of attorney, and therefore ! am of opi- 


nion the caption of ſuch a warrant is not 


concluſive evidence of the ſanity of the pane 
n 1 f 


Loxd Crier JusTICE PATERSON'S ARGUMENT. 


IHE nature of the firſt queſtion ſeems not 


to require a preciſe poſitive anſwer, but an 
typothetical one. There may be caſes; where 
I a caption 
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dence 


| * enquire into them, which is the proper mod: 


18 Pra 


The war- 
rant taken 
judicially. 


Juſtice.— Whether after all theſe proceedings, 


be concluſive evidence of the ſanity of the per. 
ſon ; for inſtance, where fraud, deceit, or im. 
poſition were uſed on the Chief Juſtice. There 
the court on application made would not he 


| precluded from enquiring into the facts, and 


the court of Common Pleas is competent to 


of proceeding : it is the duty of the Judges on 
the ſtating of ſuch deception to inform them. 
ſelves by evidence, or inſpection :—The appenr 
ance by attorney is recorded. If the intention 
of the queſtion be, whether the warrant, 
which I think the Chief Juſtice takes judicial) 
by virtue of his office, which has vouched the 
perſon, and 1s received by the court, and the 
warrant is entered on the rolls by the ſworn 
officer of the court, and ſigned by the Chief 


the plaintiff is at liberty to try the ſanity of the 


party, I fay, no court of law can receive fuch 
an averment. 


It has been ſaid that this act, though done 
before the Chief Juſtice, did not thereby re- 
ceive any authenticity, as he was not bound 
to examine the perſon acknowledging the wat- 
rant : I differ with reſpect to that principle 
law, - becauſe 1 think that whatever a Chief 
Juſtice does judicially, and virtute officii, is 

bounden 
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bounden part of his duty, and the law pre- 
ſumes he will diſcharge that duty :—and it is 


| upon that principle the law gives ſuch — 


credit to his acts; and it is his duty, if he can 
ſuppoſe, or ſuſpect that the party is inſane, to 
refuſe to receive the fine, or the acknowledg- 
ment of the warrant.——lt is not like the 
caſe of a feme covert; there the law is expreſs 
and directory to the Judge :—if the party who 
is vouched, appears and pleads, and this 1s 


entered; —if received, whether it is a record, 


or only recorded, in my conception, no man 
can be permitted to aver againſt it. 


It has been mentioned that recoveries reſem- 
ble real actions, and have all the eſſential parts 
of real actions: but I do not think they have 
any of the qualities of real, adverſary actions: 
Recoveries have been adopted to anſwer the 
beſt purpoſes :—There muſt be actores fabule ; 


—the parties muſt appear, but all the reſt is 


fiction: —Where the perſon dies, there indeed 
there is a chaſm that muſt be filled up, for 
there is no perſon againſt whom judgment can 
be given. There is another principal matter re- 
lied upon, that tho? there can be no averment 


taken againſt what appears upon the record, 
| yet as it does not appear by the record: whe- 
ther he was compos or not, what appears upon 
the record ſhall loſe its eſſect. It has been faid, ' 


12 that 
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chat it may be true, that Hector Graham was 
made his attorney, and yet it does not appear 
that he was not out of his ſenſes :—This is 
begging the queſtion which was to have been 
proved. Ihe caſe of Thompſon v. Leach, which 
I-quote, not from 2 Ventr. but from a much 
better authority, 3 Mad. (a ſhews that the caſes 
of infants and idiots are not exactly parallel in 
all particulars, Stra. 1104, is to the ſame pur. 
poſe. | | 


The doctrine laid down in 10 Cs. 43. Mary 
Portingten's caſe contradicts the arguments and 
aſſertions that have been urged in this caſe for 
the plaintiff, to ſhew that it was not neceſlary 
for the Chief Juſtice to examine the party ; for 


it ſays, that in common recoveries the uſage 


has always been when againſt huſband and 
wife, to examine the wife. —It is laid down'in 


9 Co. 30. that on writ of error to reverſe a fine 


for non. age, the age ſhall be tried by the in- 
ſpection of the juſtices, and not by the coun- 


try, becauſe what the Juſtices of record do, 


as Judges, ſhall not be tried by the country; 
if an infant appears by attorney, it is tried 
by the jury, becauſe it is the act of the party; 
is that like the act done by the Judge virtue 
Men ?—lt is eſtabliſhed in 1 Kol. Abr. 863. 

the 


Ja) 3 Med. zor. 
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the man ſhall never be received to aver any 1784. 


thing contrary to the deciſion of the Judge. N 
The reaſon why no averment can be received g 


2gainſt the records of fines and recoveries is | 
| becauſe the fact becomes certain on the invin- 
cible credit of the Judge ;—they are modes of 
| conveyance conſidered as facred, 2 Black. Com. 


300. he ſays, Judges were formerly aſtute in 


inventing reaſons to protect common recove- 


ries, but modern courts have adopted a more 
manly way, by conſidering them merely as a 


mode of conveyance by which tenant in tail is 


enabled to alienate his land. In the caſe of 
Martin v. Strahan (a), WILL ES, Ch. J. in de- 


| livering the opinion of all the Judges, ſays, we 


think common recoveries are common aſſur- 
ances of all the parties, and therefore not to be 


| compared with the proceedings in any other 


actions. 


It has been mentioned with reſpect to fines, 
that the legiſlature to prevent frauds has made 
particular regulations reſpecting them; but it 
is very extraordinary that they did not do ſo 
with reſpe& to common recoveries, which 


 ſhews, fay they, that they are not on the ſame 


footing: but the fact is. otherwiſe, for there 
xe four or five acts of parliament to prevent 
nt | , perſons 


| (es) 1 Wil 73 


BuzTON- 
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1784. perſons from ſuffering common recoveries, 
WV and giving power to perſons to fallify ; only 


Home 


inſt 
non ro N. 


Proceeds 


ings in a 
recovery. 


to tenants in tail indeed; for che remainder 
man expectant had no fuch power under any 
act of parliament. Can any thing point out 
more clearly the great idea, that governed in 
all fines and recoveries,—to pive tenants in tail 
an undoubted right to alienate. All the au- 
thorities alſo proved, that when tenant in tail 
has a power to ſuffer a recovery and has ſuffer. 
ed it, the courts will go very great lengths to 
ſupport it. Sheph. Touchſt. 39. It is faid a 
recovery being matter of record is ſuch a thing 
of which the law takes notice, and the law 
will not let it be diſputed againſt. As to the 
neceſſity of examining the party, I have 
ſhewn from Lord Coke that it was the duty of 
the Judge ;—it is no matter who makes the 
examination, if they have power to do it; 
I wiſh only to ſhew that it is a proper thing 
for the court to do, and if they did not doit, 
they would not diſcharge their duty. Shepherd 
ſays, the perſons in a common recovery are 
the demandant, the tenant and the vouchee, 


and when the recovery is ſuffered by the par- 


ties in perſon, or their attorney, it is entered 
on the records of the court; the writ goes to 
the ſheriff, which is returned as executed; and 
albeit in truth he does nothing in it, it cannot 
be averred that he made no return upon It, 
Bur. 
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I Bur. 413. Lord Mansfield takes notice how 
far remainder men may be remedied :—He 
ſays, a remainder man ought to have his 
chance, that is, to ſee that the proper forms 


| and requiſites are gone through ; but his 
| chance is nothing, unleſs he chooſes to bring 


| 2 formedon, which they might have done in the 
| preſent caſe, 


It was urged at the bar, and not diſputed, 


that in theſe recoveries, the tenant to the præ- 
cipe was made by fine levied before the ſame 
Chief Juſtice by the ſame perſon, and they did 
not diſpute that the fine was concluſive 
They agreed that the deed making a tenant to 
the præcipe cannot be aſſected; but the formal 


part of the warrant of attorney can be attack 
ed.—This is too refined argument in matters 


of ſuch great importance.——I have ſhewn 
your Lordſhips that the practice was the ſame, 
both as to fines and recoveries as to the exami- 


nation by the Judge, that Rolle always did it— 


it was not from curioſity, but from a ſenſe of 
his duty. The reaſon that ſeme coverts are not 


examined upon this occaſion is, becauſe every 


woman levying a fine is examined before. The 


reaſons laid down in the caſe of Say v. Seal, 


10 Mod. 40. mentioned by the Prime Serjeant, 
and 3 Bro. P. C. 458, are very ſtrong. It was 
urged among others that it was an attempt to 
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1784 ſet aſide a fine upon evidence, and that in: 


YM writ of error, no error could be brought con. 
G trary to the caption of the fine upon the record, 
e The caſe of Clarke v. Ward. 1 Bro. 137, wa 
47s ©. the firſt caſe where a fine was attempted to he 
Chan. 159. deſtroyed by evidence :—The court would nat 
ſuffer it, and that deciſion was affirmed by the 


Lords. 


The remainder man is not barred ;—he ha 
Formedon in remainder, which is a very effectuil 
mode: — The oppoſite party has then a fair op. 
portunity to defend his right, and muſt plead 
the recovery againſt it.— But if this ſhort cut 
prevails, every perſon - deriving under a com. 
mon recovery will find their ſecurity ſhaken. 


5 Jour. 46s. AFTER the Judges had delivered their oj. i 


nions, a motion was made to reverſe the judy: 


ment of the court of King's Bench, to ſet alide Bi 
the verdict mentioned in the record to have 


been given in that court, and that the partics 
might proceed to a new trial on the iſſue be. 
fore the court of King's Bench, 


A long 
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A lon g debate aroſe thereupon, and the 


queſtion being put, the Houſe divided, Con- 


LixrorD, C. was of opinion with the majority 


of the judges. 


It was then oRDERED and ADJUDGED, that 


the judgment given in the court of King's 
| Bench be reverſed ; 


that the verdict be ſet aſide 
and annulled ; that the parties do proceed to 
a new trial upon the iſſue joined between them; 
and that the faid court do proceed therein 
accordin g to law, and that the record be re- 


mitted, | 
264. . 
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SENTLEGER SENTLEGER, 


now the right Hon. Lord Ba- 


A 
ron DONERAILE, HAT 


RICHARD CHARTRES, Eſq. Reſpondent 


Et e contra, 


May the 3d, 1784, 


M his. calgebeth. parties gomplained of x 
decree of the court of Cha langegy, from which 
there was an . + by NA oneraile, and a 
croſs- appeal by Mr. Chartres: — the former 
ſtated that by indenture, 22d October 1713, 
William Chartres, the grandfather of reſpon. 
dent, demiſed the lands of Killcumber, in the 
county of Cork, to Francis Rofjington, for three 
lives, with a covenant for perpetual renewal, 
at the yearly rent of 120l. The leſſee, his 
«© heirs and aſſigns, paying unto the leſlor, 


his heirs and aſſigns, or to ſuch other per- 


* ſon or perſons as ſhall have the immediate 
© reverſion or inheritance in him or them, or 
„ ſhall be legally entitled to the rent or rents 
« reſerved on ſuch new leaſe, the ſum of 
twenty ny.” as a renewal fine for every 
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Hife within twelve months next after the fall 
EF of any of the lives. It was alſo covenanted, 
in caſe, © the leſſor, his heirs or aſſigns, or 


« any perſon to whom the immediate rever- 


« Jong, ſhall refuſe or neglect to perfect ſuch 
« new leaſe,” when required, or ſhould hap- 
pen to be under age, or any other diſability, 
then upon payment of the ſaid fine for each 


new life into the court of Chancery, for the 
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Lord Do- 


NERAILE 


againſt 


CHARTRES, 


« ſion, or inheritance and the rents ſhall be- 


— 


uſe of the perſon intitled thereto, and therein 


recording or entering the name of ſuch new 
life, hat then ſuch leaſe or renewal ſhould 


have continuance during ſuch new life, or lives 


a effetually as if the ſame had been named in 
the ſaid original leaſe; and it was further co- 
venanted, That in caſc the leſſee, his heirs 
« or aſſigns, ſhould for twelve months after 


the fall of any of the lives, neglect to tender 


* and pay unto the leſſor, his heirs, or aſſigns, 
* or to ſuch perſon who ſhall have a power 


„to renew, the ſaid fine of twenty ſhillings, 


* or depoſit the ſame in Chancery, together 


© with a new leaſe,” then he, or they to for- 


feit forty ſhillings, nomine pane, for every 


month, from the expiration of twelvemonths 


next enſuing the fall of ſuch life, and © that 


* it ſhould be lawful for the. leſſor, his heirs 
* and aſſigns, and ſuch perſons as aforeſaid, 


for non-payment of the ſaid nomine pænæ, to 


enter 
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«* enter the ſaid premiſſes and diſtrain, and 


< the diſtreſles to ſell and diſpoſe of till payment 
$6. be made. 


This leaſe veſted, the 21ſt December 1751, 
by meine aſſignments in Lord Doneraile. Upon 
the death of William Chartres, in 1739, leaving 
Elizabeth, his widow, William, his eldeſt, and 
Richard, his ſecond ſon, his creditors (there 
being no ſettlement regiſtered) extended the 
demiſed lands till their debts were paid, when 


_ Elizabeth, the widow entered, and continued 


to receive the rents for upwards of 20 years 
until February 1775, when ſhe died. Milian, 
the eldeſt ſon of the leſſor, married and had 
iflue the reſpondent Richard, and died in 1764, 
leaving Mary, his widow, and the reſpondent, 


a minor. —In Fuly 1760, one of the cęſtui que 


vies died, whereupon appellant, being inform. 
ed by the Chartres family, that Flizabeth, the 


_ widow of the leflor, had a life eſtate, and was 


entitled to renew, which was confirmed by her 
receipt of rent, applied to Richard Chartres, 
her receiver, for a renewal, who adviſed ap- 
pellant to wait until the minor ſhould attain 
his age.—In December 1765, another ce/{ui que 
vie died, when appellant applied again to 
Richard, and, when paying him Elizabeth's 
rent, often propoſed to pay him the renewal 
fines, which he poſtponed receiving, until 
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ome time in 1775, after Elizabeth's death, 
when as her executor, and in her right, he «—v— 

Lord Do- 
received from the appellant not only all rent xzzaue 
due in the life time of Elizabeth, to and for en 


iſt November 1774, but alſo the further ſum 


of zl. 8s. zd. in full for the renewal fines and 
intereſt, which had accrued on the fall of the 
three lives, and paſſed a receipt for the ſame, 
referring him to Mrs. Mary Chartres, the guar- 
dian of the minor, for the execution of the 
new leaſe,—In March 1775, appellant tendered 
her the draught of a new leaſe, and as ſhe de- 
cined to execute it, he offered to pay her the 
three fines. But ſhe abſolutely refuſed to per- 
tet any renewal, unleſs he paid the nomine 
bene. 


The appellant filed his bill in Chancery, iſt 
ful 177 5, amended 19th March 1776, againſt 
| Mary Chartres, and reſpondent, Richard, then 
minor, —praying, that he might be allow. 


ed credit for the ſum paid to Richard Char- 


* tres on account of rene wal fines, or, in caſe, 
* the court ſhould be of opinion that the right 
* of renewal was veſted in the minor at the 
„time of appellant's application, that in. 
* almuch as he was at the time of filing ſaid 
* bills, a minor, the appellant might be at 
* liberty, purſuant to the covenant in the 
* leaſe, to lodge in court all fines and intereſt 

66 due 
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* due, and thereupon the names of the apyel 


ce lant's three ſons might be recorded and 


<« terzd in the court, as the lives to be inſertel 
e in the renewal of ſaid leaſe, and that the 
* minor, by his guardian, might be oblige] 
% to execute a renewal of the ſaid leaſe for 


<« lives, as fully and effectually, as if the fan; 


& had been named in the ſaid leaſe.” 


The appellant charged that the defendants 
put in two anſwers materially varying fron 
each other,—By their anſwer to the origiud 
bill, they admitted the leaſe, and that it ws 
veſted in appellant. - But Mary ſaid ſhe di 
not believe, that upon the death of the leſlor, 
in 1739, the inheritance became veſted in hi 
fon William, the father of reſpondent, for that 


the ſame was ſettled upon and veſted in El. 


beth, the widow of the leſſor, who held then 
till her death in 1775, that William was never 
ſeized, having died before he could execute 


any renewal, and that the minor did not be. 


come entitled till after Elizabeth's death.— Ad. 
mitted that in March 1775, ſome money vi 
tendered for the renewal fines, and an article 


which ſhe refuſed to execute without the pe 


nalty. — But by their anſwer to the amended 
bill, they alleged, that upon the death of thc 


leflor, in 1739, an eſtate tail became veſted in 
| | bus 
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appel. his ſon William, ſubject cla to a jointure to 


1784. 
nd en-. | Elizabeth. Lord 5 
nſerted 


NERAILE 


The cauſe came on 2oth June and gth De- nf,, 
cember 1777, when the Chancellor ordered, Leek Lit 
by conſent, that the cauſe ſhould ſtand over, 
till the minor came of age; the rents to be 
brought into court, without prejudice, and 


the appellant not to be diſturbed in the poſſeſ- 


hat the 
dbliged 
aſe for 
le ſame 


2ndants ſion. 

g from 7 | | 

origin On the 15th 02. 1779, reſpondent arrived at 

it wu full age, and on the 2 3d June 1780, the cauſe was A 
ſhe du again ordered to ſtand over, for the plaintiff to 

e leflor, WW amend his bill, and the reſpondent to anſwer. 

in hb The bill was accordingly further amended, the 

for tht WW appellant remarking the variances between the 

n Ela. firſt and 2d anſwer, and inferring from thence, 


d then WW that it was not known, even in the family, with 
is neye any degree of certainty, who had a right to 
execut Bl renew ;—that the nomine pane never was de- 
not be maaded, though there was a power to diſtrain 
1,—A0-W for it.— And he ſtated that in the 20th and 21ſt 
ney x years of his preſent majeſty, an act was paſſed 
 articl, i for the relief of tenants holding under leaſes 


the pe for lives renewable for ever; the benefit of 

mended which he craved as fully as if he had ſet it out 

1 of the Bi a large. The reſpondent in his anſwer, 

m_—_ lad, that Elizabeth had but a jointure, and no 
; 


life eſtate, that ſhe received the rents in diſ. 
charge 
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1784. charge of her jointure Could not ſay whe. 
N ther any of the fines had been paid to Richard, 
the repreſentative of Elizabeth — that if they 


NERAILE 


| KM were, appellant would not have propoſed to pay Mr. 
them again :—that he paid them in his own the de 
wrong, for that Richard was not authoriſed to entitle 
receive them. only t 

| tion 
Decree, The cauſe was heard on the 7th of Augiſt when 
1781, when the Lord Chancellor decreed a re. minor 
newal for the three lives named by the appel. bor th 
lant, on the payment of all rent and arrears plainti 
due out of the lands, and of three fines of twen- dil, 10 
ty ſhillings each, in cafe the ſame had not been e Pra 
paid, and upon payment of forty ſhillings, noni the no, 
ne pane, for every month, from and after the that d 
expiration of twelve months next enſuing the to ren 
fall of each of the three original lives, and it noming 
was referred to the maſter to take an account vith t 
of what was due for rent, and to enquire whe- e 
ther the ſaid fines had been paid or not, and Reſpo 
whether any thing, and what was due in re. the de. 
ſpect thereof, and to compute the amount of lame I 
the ſeveral nomine pane” s.—No coſts on either OR 
fide. . | It w 
lant, t 
Lord Doneraile appealed from this decree, 5 tl 
praying that the ſame might be reverſed or a are, 
varied, ſo far as it directs an account to be eres 
taken penalt) 
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taken of the ſaid nomine bene? 3, and that the 1784 
ſame os be pack... 2 
NERAILE 
Mr. lates relied vpn the fact, 8 nas; Wh, 
the death of William Chartres, his ſon became 
entitled to an eſtate tail, ſubject to a jointure 

only to Elizabeth: he ſtated that no applica- 

tion was made to renew until April 1775, 

when an agent of Lord Doneraile's tendered to 

— minor's guardian a ſum of 41. 7s. 6d. as and 

ppel for the renewal, fines, and intereſt :—that the 

rears Phintiff did not, purſuant to the prayer of his 

* bill, lodge, nor apply to lodge the fines in court, 

hes or pray to be relieved againſt the payment of 


am. che amine pænæ's, or offer to pay the fame; 
108 that defendant, Chartres, in his anſwer, offered 
3 the to renew upon the payment of the ſines and 
nd it wmine panes that the plaintiff did not comply 
a with the order, whereby the rent and arrears 
"ig. were ordered to be brought into court... 


, and Reſpondent, conceiving himſelf aggrieved by 
n re. de decree, by his croſs. appeal, ſought to have 


nt of ame reverſed or varied, 
either 
| It was. used on the part of the appel- Hat 
lant, that his right to a renewal being admit- Hen, Dü. 
ecree, ted, the only queſtion was,“ What the terms Robt, Day, 


4 of * are, on which the renewal ought to be de- 
oo * creed?” —— The reſpondent inſiſts upon the 
ah ny of forty ſhillings ! on each month, upon 
K | a ſug- 


| 
\ 
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1984 2 ſuggeſtion, that the appellant neglected b 
demand a renewal within the time limited by 
— the leaſe.— But it is ſubmitted that the appel. 
of . lant, ſo far from having been guilty of ary 

negled, uſed all reaſonable diligence to obtain 
a renewal, and did, at leaſt, in his own appre 
henſion, ſtrictly comply with the covenant.— 
In 1739, upon the death of the leſſor (or n. 
ther after his debts were paid) Elizabeth Chu. 
tres, his widow, entered into paſſeſſion of the 
lands, and received the rents, all along to the 
Fear 1775, when ſhe died; this induced a pe. 
neral opinion, even in her own family; that 
ſhe was entitled under her marriage ſettlement 
to an eſtate for life in the lands, and fo ſettled 
in that opinion was even her daughter-in-law, 
Mrs. Mary. Chartres, the mother and guardian 


of the reſpondent ; that, in her firſt anſwer, 
| the declared, that her late huſband, the edel 
ſon of the leſſor, * never having been ſeized 
of the lands, could not execute a renewal 
d of the leaſe, and that the reſpondent did not 
te become entitled to the poſſeſſion of the lands 
« till after Elizabeth's death,” fa that Mar, 
of courſe, muſt have conceived that Elizabrih 
was the perſon, who, till her death, was ent 
tled to renew; no wonder then that the appel 
lant ſhould have taken up the ſame opinion.— 
But he had, as he conceived, a more unerring 


Rae than even general reputation to dired 
| | him 


the re 
ſonabl 
mould 
the in! 
and th 


entitle; 
Was ev 
the ref 
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in whc 
doubt 
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d 0 him to Elizabeth.—The leaſe defires the tenatit 17834. 

ed by WW to pay the fine to the perſon intitled to the in 
appel. peritance, or who ſhall be legally entitled to rel 
any che rent referved.” Now it would be unrea- 2 
btan . fonable in any cafe to expect that a tenant 
Ippre- ſhould look beyond that colourable title to 

int.— the inheritance in his landlord which poſſeſſion 

or n. and the receipt of the rents imply. But in the 

Char. WW preſent caſe, the tenant was required to look 

of the no further, for the cafe expreſsly directs that 

to the che fine ſhould be paid * to the perſon legally 


| a ge entitled to the rent.“ No demand of the fines 
; that vas ever made upon the appellant on behalf of 
ement de reſpondent 3 no notice ever given to the 
lettled Wippellant that the reſpondent was the perſon 
n. au, in whom the right to renew was veſted. No 
ardia doubt has ever been ſuggeſted whether Elia. 
nſwer, erb was duly authorized to receive the rent 
elde reſerved. She actually received the rent dur- 
ſeizel ing many years, and to this moment her right 
encwal bas not been denied. The appellant therefore 
did na under theſe circumſtances naturally conſidered 
e lands, i Clzaberh, to whom, and to whoſe receiver, | | 
Mary, ichard, he had for upwards of twenty years = 
lizabeti ithout interruption paid his rent, as the pex- 
as enti- on legally entitled to receive the tent reſerved, 
> appel. id accordingly applied to her for a renewal, 
nion.— ie therefore cannot with juſtice or truth be 
nerring larged with any default, neglect or wilful 
o direct Memiſton, which ſpecies of omiſſion alone, the 


him K2 ,. & origihal 


ad 
eo s : 
m_ * 
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1784. original contracting parties meant to obviate 
aud not ſuch as fatality or accident might oc. 
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does n 
(whicl 
mer 11 
to pert 


caſion. It is objected that Richard Chartres in. 
formed the appellant © that he apprehendel 
c the minor's guardian was the proper perſon ſtead C 
te to renew.” But it is evident from her fil there 

anſwer, that the minor's guardian was herſel rights 
of 2 different opinion, and that ſhe conceive Chartr 
that the right to renew veſted in Elizabeth, and m 
Beſides the appellant could have very litik years 

doubt of her right, ſeeing that under the term the * 
of his leaſe, that perſon alone was entitled to (0 hin 
the renewal fines, who was entitled to receive * till 

the rent. And it ſeems as if Richard Charim luctan 
alſo had afterwards conformed to that op. ent w 
nion, by his receiving from the appellant, t I War 
rene wal fines in right of Elizabeth his teſtatrix, I n 

It is objected, that the leaſe directs, that ii Recha 
caſe the perſon to whom the inheritance and nes 

rents ſhall then belong, ſhall “ refuſe,” « full fe 
* neglect to renew,” the tenant ſhall then py the af 
the fine into Chancery, and record there ti: Wi ines 
name of the new life, otherwiſe to forfeit the | 


ſaid monthly nomine pane. But it is anſwered, tat 
that Elizabeth as has been already ſaid) ws ww 
the perſon to whom the appellant thought he. lis 
ought to apply for a renewal. The reſpondent . 45 
guardian claimed no right. Elizabeth was in : wh 


receipt of the rents, and was generally conl 
dered to have an eſtate in the land. Nov t 
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— — 

Lord Po- 


NERAILE 
again 


CHART RES. 


The land- 
lord has a 
temedy by 
diſtreſs and 
equity 
ſnould not 
interfere. 


Equity 
ſhould not 
afliſt in tak- 
ing advan- 


tage of a 


forfeiture. 


 _ Cafes in Parliament. 
< till ſatisfaction be made.“ Here then 
is a competent ſpecific remedy provided by the 
leaſe, for enforcing the payment of the penalty, 
And it is therefore apprehended, that a court of 


equity ought not to interfere, but leave the 


landlord to that remedy at law, which the 
parties to the leaſe had themſelves agreed upon 
and provided. In the caſe of rent, which i 


not ſo ſtrong as that of a penalty, equity vil 


not grant a remedy where there is one at lay, 
unleſs ſome fraud be proved, which is not pre. 


tended in the preſent caſe..——Thirely, : 


court of equity, however it may relieve again 
a-penalty, has never aſſiſted in taking advan 
tage of one, eſpecially ſo unconſcionable a pe 
nalty as forty ſhillings a month, amounting 
upon calculation, to about 1o0ol. where the 


heavieſt charge that is even pretended, is an 


involyntary-omiſlion- to pay ſo inconſiderable 
a fine as 208. upon the fall of each life—4 
court of equity, fo far from countenancinga 
penalty in the preſent caſe, would with more 
propriety interpoſe to protect a perſon under 
the favourable circumſtances of the appellant, 
who by his repeated applications for a renew, 


had demonſtrated his deſire to perform his co· 


venant, who did at length ſucceed ſo far a8 to 


pay the fines: and! intereſt to the perſon then 


generally conceived entitled to them, and who, 


it he erred at all, was miſled by general repu- 
. i tation, 


> then 
dy the 
nalty, 
urt of 
ve the 
h the 
| upon 
ich 1s 
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ly, 2 
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tation, by the family of the reſpotideitt, and by 


the letter of his own covenant. A court 


135 
1784. 


— 
Lord Po- 


of equity will not puniſh where there is no fault. ne 


Fourthly, it is a maxim that forfeitures and 
penalties are odious : they are intended only 
to ſecure the Jord's rents and ſervices, and 


therefore it is with great propriety, that a court 


of equity interpoſes to prevent his having mofe 
than that ſecurity. Thus in the common caſes 


| of à penal bond, a mortgage, conditions of 
E re-entry for non-payment of rent, and ſuch 
| like, the court will not allow the parties to take 
any other advantage of the penalty or forfeiture; 


edits 


than what is neceſſary to anſwer the end of 


the contract, and give effect to the real inten- 
tion of the agreement, and therefore when the 
rent, or money borrowed, or fines (as the caſe 


may be) is, or are afterwards paid, the intent 
of the original contracting parties is anſwered, 


except as to the circumſtance of time, and for 
the default in that particular, compenſation is 
made by payment of intereſt, and ſtill more 


amply in renewal caſes, by payment of ſepten- 


mal fines and intereſt. Such are the principles 


and ground on which courts of equity relieve 


in rene wal caſes againſt forfeitures, and the rea- 


ſoning applies with equal force againſt penalties, _ 
both being intended only as means to enforce 


and fecure the payment of the fine, which 
when recovered, the party has obtained all he 
had 


136 


1784. 


1.ord Do- 
NERAILE 


againſt 


CEARTRES, 


Where a 


ſom is 


claimed asa 
penalty, it 
ſhould be 
demanded 
preciſely at 


the day. 


ſohn Scott. 
P. Curran. 


—— OILS — ]7—7r— 71 —— 
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had a right to expect. Fifthly, the penalty js 
not recoverable againſt the appellant, who is an 
aflignee of the leaſe, for the penalty is founded 
upon the contract, which is in privity between 
the leflor and leſſee, and runs not with the 
land. Beſides by law, where a ſum nomine pens 
ſhall be forfeited in caſe a rent, fine, or ſuch 
like, be not paid at a particular time, the de. 
mand of the rent, fine, &c. ought to be made 
preciſely at the day, and with many attendant 


circumſtances to entitle to the penalty. Now 
it is not pretended that in the preſent caſe, any 


demand was made of the fine on the day, ot 


at all, until an application was made to the 
guardian in 1775, for arenewal. 


On the other hand, it was contended for 
the reſpondent in the original cauſe, and appel- 


lant in the croſs-cauſe, Firſt, that from the 


proofs made by the ſaid Lord Baron of Done 
raile, it does appear that he neither applicd, 
or cauſed application to be made to any perſon 
who had either a right to renew, or receive 
the renewal fines, nomine pena's, or intereſt 
until the 2oth of April 1775, when he cauſed 
the aforeſaid application, ſuch as it was, to be 
made to Mary Chartres, Richard's mother, 


which was near fifteen years after the firſt life 


dropped, near ten after the ſecond, and above 
four years after the deceaſe of the laſt life. 
| That 
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That no ſufficient tender was made, nor life 
nominated as required by the covenant of re- 


newal, nor any depoſit of fines made in the 
court of Chancery, or leaſe with a hfe nomi- 


| nated therein left in ſaid court, as preſcribed 
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— 
Lord Do- 
NERAILE 


againfi | 
CHAR1KRES, 


by the covenant of renewal, for that only a 
ſum of Al. 7s. 6d. was tendered to Mary Char- 


tres for fines and intereſt, at a time when (ſup- 
poling his Lordſhip entitled to a renewal) con- 
liderably more was due, and for that no No- 
nine pena was either paid or tendered. Se. 
condly, ſuppoſing the appellant entitled to a 
renewal, it ſhould be on the terms uſed and 
accuſtomed heretofore in this kingdom, where 
renewals have been decreed, viz, of paying 
ſeptennial fines and intereſt for each life which 
had fallen, by which rule, the defendant ſhould 
have been paid on executing the renewals, 
three fines for the firſt life, two for the ſecond, 


Sweet v. 
Anderſon. 
2 Bro. P. C. 
430. 

Boyle v. 
Lyſaght 
and another 
Vern. and 
Scriv. 144. 
Poſt. Ca. 
in 1787. 


and one for the third, with a nomine pænæ of 


two pounds for every month on each fine from 


twelve months after each became due, and in- 


tereſt for the fines and nomine pene's. Thirdly, 
that the defendant was not decreed to be paid 
his coſts in the ſuit in Chancery, which is 
contrary to the uniform and ſettled determina- 
tions of courts of equity in this kingdom on 
queſtions ſimilar to the preſent, where no 


part of the landlord to prevent or obſtruct 


the 


A landlord 
entitled to 
his coſts 
where he 
gives no 
litigious 
oppoſition. 


fraud or litigious oppoſition appeared on the 
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1784 
Lord Do- 
WERAITLE 

a atnft 
chART RIB. 


Decree 
afirmed. 
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the tenant from having the full and fair bene. 
fit of the covenant for renewal contained! in his | 
leaſe. RO 


| Bot it was O DRERED and AUD p, that 
the ſaid appeal and croſs-appeal ſhould be d Ther 
miſſed, and the decree therein 3 of wy" 
affirtned. 2 
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ROGER CONNER, Eſq. Appellant. 


The Rev. St. JOUN BROWNE 2 
Clerk, - Adminiſtrator. of | 
Amelia Browne, otherwiſe 
St. George, his late wite, and 
alſo Adminiſtrator of the | 
goods of Edward St. Geor . 
Eſq. unadminiſtered 1 t 
ſaid Amelia. 3 


= 


Wedneſday the 5th of May, 1784. 


- 


THE reſpondent and Amelia, his late wife, 
35 the adminiſtratrix of Edward St. George, 
Eſq; obtained a decree in the Exchequer, 
14th May 1760, againſt Daniel Conner, Eſq; 
the grandfather of the appellant and others, 
for the ſum of 14791. 16s. 5d. with 295]. 38. 
On zuſt. January 1761, Daniel Con- 
ner died, without paying the debt, leaving 
illiam, appellant's father, his eldeſt ſon and 
heir and other ſons. By his will bearing date 
25th November 1757, he deviſed a confiderable 
real and perſonal eſtate to his youngeſt ſon, 
Henry, and all the reſidue of his real and per- 


| fonal eſtate, to Milliam and his heirs for ever, 


ſubjeft to the payment of his debts, and made 


Reſpondent. 


r39 
1784. 
2 
Cox ur 


againſt 
Brawa. 5 


Caſe 4. 


A debt due 


by decree in 


equity tho” 
but a perſor- | 
a' demand, 
will bind the 
heir or de- 
viſee with 
aſſets; and 
ſuch heir, 
or deviſce 
refuſing to 
perform a 
decree 


" againſt him, 


will be ſub. 
ject to an 
attachment. 
An appeal 
to reverie a 
decree and 
ordeis to 
this effect 
diſmiſſed 
with coſts. 


Millan 
| 
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William his executor. On the 16th May 1763, 
the reſpondent and Amelia, his wife, filed their 


original bill in the Exchequer againſt Milian 
* Conner, as heir and executor for a diſcovery 


of the eſtate and effects of Daniel, and praying 
payment of their demand ; which bill was af. 


terwards amended by making the other chil. 


dren of Daniel parties thereto. On th Januar) 
1766, William Conner died, leaving the appellant 
his eldeſt ſon, and William, a younger ſon, 
By his will, dated gth Fuly 1761, among other 
bequeſts, he deviſed a conſiderable real eſtate 
to his brother George Conner, and his heirs for 
ever, in truſt for William, his ſecond ſon, for 
life, remainder to his grandſon, William, fon of 


. faid William, for life, remainder in tail male: 
| He alſo devifed ſeveral lands in the county of 


Cork to William Conner, ſecond ſon of appellant, 
for life, remainder in tail male, remainder to 
Robert, appellant's third ſon, and after reciting 


ſeveral mortgages and ſecurities to which he 
was entitled, he bequeathed the ſame and the 


intereſt, benefit and advantage thereof, in truſt 
for William, appellant's ſecond fon for life, re- 
mainder in tail, and divers remainders over. 
On the 5th March 1766, the plaintiffs revived 
their cauſe, and made appellant's ſons parties; 
but the cauſe again abating by the death ot 
Amelia, reſpondent's wife, a bill of revivor and 
amended bill was filed by * on 3d 


January 
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January 1769, The defendants having anſwer- 
ed, iſſue was joined, and witnefles were ex- 
amiaed, 


On 16th of February 1779, reſpondent filed 


a ſupplemental bill, charging that at the time 


of filing the laſt amended bill, Roger Conner, the 


ſon of William, appellant's brother, claimed to 
be entitled to the firſt remainder in tail, limit- 
ted by the will of appellant's father, of thelands 
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in Corł, and to the firſt quaſi eſtate tail in the ſe- 


veral ſecurities, and that William, appellant's 2d 
ſon, had lately iſſue a ſon, William, who claim- 
ed to be entitled, and praying to have the be- 
nefit of the former proceedings. I his bill being 


anſwered and iſſue joined, a further examinar 


tion was had. 


The cauſe came on to be heard, 3d February 
1780, when a conditional decree was pro- 
nounced againſt William, appellant's fon, and 


F VWVillam, his grandſon, they not appearing ; and 


cn 15th April 1782, the cauſe was heard on the 
conditional decree, as againſt the ſaid two de- 
ſendants, and an pleadings and proots againſt 
appellant and other defendants, when the con- 
ditional decree was made abſolute, and it was 
referred to the chief remembrancer to audite 


an account of the real and perſonal eſtate of 


Decree, 


which Daniel Conner died ſeized or poſſeſſed, 


into 
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Cates in Parliament, 
into whoſe hands they came, and how applied, 
and to take an account of what was due to the 
reſpondent for principal, intereſt, and coſt 
upon the foot of the decree 14th of May 1760, 
and whatever was due to reſpondent ſhould be 
paid out of the real and perſonal eſtate f 
Daniel Conner, and in caſe the perſonal eſtate 
ſhould not prove ſufficient, the real eſtate, or 
a competent part ſhould be fold. On 27th 
November 1780, the officer publiſhed the 


draught of his report, that Daniel Conner died 


ſeized and poſſeſſed of, and entitled to ſeveri 
lands, and that ſeveral ſums of money were 
due to him by mortgage, &c. the intereſt of 
which had ſince his death been received by 
his ſon William, and by appellant ;—that appel. 
lant poſſeſſed aſſets ſufficient to diſcharge re. 
ſpondent's demands, and that the ſum af 
36541. 198. 8d. was due. 


'The appellant obtained liberty to read the } 


will of William Conner, the elder, as proved, 


which he laid before the officer, and objected 


to the draught of his report, but the officer 
ſigning it, exceptions were taken, which were 
over-ruled upon the hearing, and it was de- 
creed, that reſpondent ſhould recover the ſum 
reported due, with interet until paid, with 
coſts, and if not paid in three months to reſort 
ta the court for further directions. The ſum 
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not being paid within the time, an attachment 
| was granted, unleſs cauſe, and the cauſe ſhewn 
was difallowed with full cofts, although appel- 
lant ſwore he was not ever poſſeſſed of a ſingle 
| ſhilling of the aſſets of Daniel Conner. A re- 
turn of non eſt inventus being made on the at- 
tachment, a ſequeſtration was granted, and 
the tenants were ordered to pay their rents to 
the ſequeſtrators. The appellant applied to ſet 


might be ſet aſide as to appellant's lands, ex- 
cept ſuch parts as were the aſſets or eſtate of 


Daniel Conner, which application was refuſed 


and orders this appeal was brought. 


The reſpondent” s caſe diſcloſed a variety of 
particulars, not taken notice of by the appel- 
ant :—that the original cauſe of the ſuit was 
a bond executed by Daniel Conner to Edward 


d the | dt. George, the father of Amelia for 1 zool. that 
ved, WPF there were ſeveral fraudulent conveyances 
ected pending the ſuit:— that the appellant was re- 
facer lduary, legatee, and executor of William Con- 
were ner, one of the original defendants :—that in 
s de- Ofeber 1776, appellant and his five ſons filed 
ſum a croſs- bill againſt refpondent and wife, charg- 
with ing that they knew nothing of the bond, and 
elort Wi were to be confidered as purchafers of the 
n nds for valuable conſideration without no- 
n 


tice 


aſide the order on the tenants, or that ſame. 


with full coſts, —To reverſe theſe ſeveral decrees 
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tice of reſpondent's claim: To this bill the 


reſpondent pleaded in part and anſwered in 
part: theplea was allowed, and the plaintiff in 
the croſs-cauſe diſmiſſed their bill. That appel 
lant concealed himſelf to avoid being ſerved 
with the decree, upon which an order waz 
made, that ſervice at his houſe ſhould be deem. 
ed good ſervice, and upon an afhdavit of ſuch 
ſervice, an attachment was awarded for not 
performing the decree. 


Upon the argument, it was contended for 


the appellant, that the decree of 1 5th April 
1780, was erroneous in directing an account 
of the real eſtate in general, of which Dania 
Conner died ſeized. A decree of a court of 
equity for the payment of a ſum of money, is 
2 perſonal duty, to be enforced only by attach. 


ment, and other proceſs of contempt in the 


defendant's life ; and after-his deceaſe it is to 


be ſatisfied, only out of his perſonal eſtate; 


for although ſuch decree is to be paid in a 
courſe of adminiſtration, inthe ſame order and 
precedence, as a judgment at law; yet it doe 
not like the latter, bind the real eſtate in the 
hands of the heir, or deviſee. In the preſent caſe, 
indeed, Daniel deviſed the reſidue of his red 
eſtate, not compriſed in any ſettlement, to his ſon 
William and his heirs, ſubject to the payment of 
his juſt debts, thereby creating a charge on ſuch 

eſtates, 
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eſtates. And the appellant has no objection to 
the levying the debt claimed by the reſpon- 


dent, out of ſuch lands in the poſſeſſion of the 


deviſees thereof, under the will. The decree 
of ziſt January 1781, is erroneous in over- 
ruling the exceptions to the officer's report, 
and in decreeing payment of the debt due by 
the decree againſt the appellant, perſonally, or 
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generally. Firſt, with regard to the exceptions 


to the report: 1ſt. The officer reported that 
William Conner, the elder, from the time of the 
deceaſe of Daniel Conner, until his own deceaſe, 


received the rent of the ſaid moiety of the 


lan ds of Glinny, amounting to 451. yearly, as 
heir to ſaid Daniel, and that from and ever 
ſince the deceaſe of William, the appellant. re- 


| ceived it; whereas William, by his will proved 


and read in the cauſe, deviſed the lands of 
Glinny, amongſt others, to appellant's ſecond 
fon William, and his iſſue, who under ſuch 
title enjoys it. 2d. The officer reported, that 


| ſeveral ſums of money were due to Daniel 


at the time of his death, by mortgages; and 
that appellant from the time of the deceaſe of 
Nilliam, received the intereſt of ſaid debts; al- 


queathed the m gage debts to the appellant's 
ſecond ſon William? 3d. The officer reported, 
that *. appellant poſſeſſed aſſets of William, 


E ſufficient - 


though it appears by the will, that William be- 
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dence laid before him to warrant ſuch report, 
Secondly, ſuppoling the report to be wel 
founded, there was no ſufficient ground to de. 
eree payment, generally again the appellant; 
it not appearing by the report that he has aflet 
of Daniel's ſufficient to pay the debt; the 
only perfonal aſſets which may be inferred by 
the report to have come to the appellant's 
hands being two mortgages for 1050ol. and 
2 20l. and the only real aſſets found to have de 
ended to him being the moiety of the land 
of Glinny, of the yearly value of 451. It is ob 
jected, that Malliam having admitted in his a. 
ſwer, that he poſſeſſed aſſets of Daniel's ſufl. 
cĩent to pay his debts, though ſuch aſſets ſhould 
not have come to the hands of the appellant; 
yet the report finding, that the appellant pol 
feiſed aſſets of William, ſufficient to pay thr 
debts of the latter, he is liable on account o 
ſuch aſſets, as in cafe of a devaſtavit committed 
by William; the debt of Daniel being in fuci 
caſe to be conſidered as the proper debt of Wi. 
liam. To this it is anſwered, that in ſuch caſe, 


there ought to have been an account taken 0 


the debts of Wilkam; as he might have owed 


. debts of an equal, if not. a ſuperior degree, 
which ought to be paid in due courſe of adm 
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niftration out of his aſſets; whereas by the pre- 1784. 
ent decree the appellant is obliged to pay this 2 
debt at all events, without any regard to any %%. 
ſuch other debts of William, whether ſtanding * 
out againſt, or already diſcharged by the ap- 

pellant; which is manifeſtly contrary to all 

rules of law or equity. If the decree be erro- 

neous in theſe inſtances, the ſubſequent pro- 

ceedings are equally irregular and oppreſſive. 

The decree pointed out to the reſpondent, 

what ſteps he was to take, in caſe the appellant 

ſhould not pay the ſum thereby decreed ; wis- 

he was to apply to the court for further direc- 

tions, as to the raiſing it out of the real and 

perſonal eſtate of Daniel Conner, This plainly 

intimates the ſenſe of the court to be, that 

ſuch real and perſonal eſtate only were the fund 

tor payment of it; and that whatever ambi- 

guity there might be in the wording of the 

decree, the appellant was conſidered as charge- 

be able only as far as he had aſſets. Had the re- 

mitted WY {ondent purſued that remedy, and the court 

1 fuck WY directed the debt to be levied by a ſale of theſe 

of Wil allets, the appellant being not intereſted in 

h caſe, them, would not have thought himſelf Ag- 

ken of WY grieved. But the reſpondent, inſtead of apply- 

e owed ing to the court for directions how to have it 

depret, raiſed out of the proper fund for payment af 

f adm. t, thought proper to apply to the court far 

ſtration * 2 | an 


5 
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1784 an attachment againſt the appellant, as for 


SIT contempt, in not paying a debt, which he Wi rt 
den could be chargeable with in right of repreſen 5 
B. tation only, and which he had no aſſets to . 5 

| tisfy ; and though he ſwore poſitively to that : 15 
purpoſe in his affidavit, ſhewing cauſe againſt the 2 

attachment, yet it was granted with full coſts 2 

By the ſubſequent order of 20th February 1783 R's 

the ſeveral tenants of the lands and premiſty 95 14 


in the pleadings and decree mentioned, who 3 
had been ſerved with the ſequeſtration in the + 
cauſe were ordered to pay their rents and ar. ; 
rears to the ſequeſtrators, and their accruing 
rents one half year under another; but there. 
ſpondent thought proper to ferve general or. Ad! 
ders on all the appellant's tenants, including 


many not mentioned in the pleadings or decree, 0s 
and confequently not within the words or wille 
meaning of the orders of 2oth February 1752 5 
And when the appellant applied to the court 2 4) 
to be relieved from this abuſe of the order, l Nani 
application was refuſed with full coſts. Upon he 
the whole, it ſeems difficult to reconcile the "Vi 
proceedings in this cauſe, fo far as they aft 3 
the appellant, with the ordinary rules of equity 5 
A fair creditor is certainly intitled to ever) iid 5 
of a court of equity in the recovery of his de. 15 
mand againſt his debtor : but he ought not t A 


be aſſiſted in * a charge on a Y to h 
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for : who was neither the original debtor, nor 
h be bound in right of repreſentation to the pay- 
reſen. ment of it. The appellant, it muſt be admit - 
to {a i ted, was never a debtor of the reſpondent's 
> that in his own right; and it is as certain that he 
ſt the never had any aſſets liable to the payment of 
coll the reſpondent's demands; and yet every at- 
bi: tempt made by him, however well founded, 


„ Who 
in the 


of full coſts. 


to defend himſelf againſt the charge impoſed 
upon him, was repelled with the unuſual terms | 
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nd ar. 
crving i por the reſpondent it was ſubm i 
| pondent it was ſubmitted, that 
the r. the decrees and orders were juſt and equitable 
ral ” and ſhould be affirmed; and that the appeal 
luding (which was evidently frivolous and vexatious, 
Gerne and intended merely for delay) ſhould be diſ- 
ds miſſed with ſuch coſts as ſuch proceedings 
ir merit, becauſe, firſt, the reſpondent's right 
g e to the ſum due upon the bond executed by 
der, ls Daniel Conner. to Edward St. George, and the 
"op E intereſt accrued thereon, and to the coſts of 
cile by the proceedings in the cauſe of the reſpondent 
> Shs and his wife againſt Daniel Conner and others, 
"wy was determined upon the hearing of that cauſe 
ok . by the decree made on the 14th May 1760, 
| 4 a which remains till in full force, and therefore 
* the appellant was not entitled by a croſs- bill 
7 _ to have any diſcovery concerning the agree- 


ment, deeds of leaſe and releaſe, or bond in the 
| bill 
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bill mentioned. Secondly, by the will of 
Daniel Conner, the reſidue of his eſtate real and 
perſonal, deviſed to William, his fon, was charg. 
ed with Daniel's debts, but the decree of 1 «th 
April 1780, with great propriety directed, 
that an account ſhould be taken of the real and 
perſonal eſtate of Daniel, into whoſe hands 
ſome came, and how the fame were applied. 
The officer, therefore, in obedience to the de. 
cree, and purſuant to the evidence laid before 
him, aſcertained by his report into whoſe hands 
the eſtate real and perſonal had come ſince the 
death of Daniel; neither the fraudulent deed 
of 1756, nor the will of William (who claimed 
under Daniel) could preclude ſuch enquiry, or 
have rendered it neceſſary for the officer to 
have charged any perſons with the receipt of 
the iſſues and profits, except thoſe who really 
received them. — Thirdly, as it was fully prov. 


ed that William Conner, the executor of Daniel 


Conner, poſſeſſed aſſeta of Daniel ſufficient to 
diſcharge the reſpondent's demands; and the 


appellant having admitted that he poſſeſſed 


himſelf of aſſets of William ſufficient to dil. 
charge reſpondent's demands, and not having 
ſuggeſted any defence which made it neceſlary 
to direct an enquiry reſpecting the debts of 
William, and the deeree made the 14th of May 

1760, 
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1760, being in full force, the reſpondent was 
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therefore entitled ta obtain the decree. = 


Fourthly, The: permiſſion. given, by the de- 


cree to the reſpondent, to. apply to the court 
for farther directions as to raiſing the fums 
decreed with intereſt. aut of the real and. 


| perſonal eſtates of Daniel, held out an addi- 


tional remedy. to the reſpondent, but did not 


$ deprive him of that perſonal relief againſt 


the appellant, which the actual poſſeſſion of 


the 19th May 1781, concerning the ſervice 
of the decree and injunction to perform the 
ſime, and the orders made the 15th of Fung 


1781, and ſeveral: ſubſequent days, on ac- 


count of the appellant's not performing the 


| decree, were made according to the uſual 
courſe and conſtant practice of the court of 


Exchequer.——Sixthly, The appellant having 
concealed the property of the teſtator, Daniel 
Conner, and having thereby forced reſpon- 


dent into many and tedious proceedings from 


the deceaſe of appellant's father, William, in 
the year 1766, to this time, and obliged re- 
ſpondent to proceed againſt the th generation 
of Daniel, it was humbly ſubmitted, that the 
appellant ſhould therefore in purſuance of the 
decree pay the full coſts thereby directed. 


Lach, 


aſſets by the latter, gave the former a juſt 
| right to reſort to. Fifthly, The order made 
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Laftiy, The appellant's attempt to involve in 
one accumnlated and joint charge ſeveri 
orders and decrees made at diſtinct and dif. 
tant periods, and many of which have for 
length of time been acquieſced in, is new and 
unprecedented, and ſhould be diſmiſſed with 
ſuch animadverſion as may tend to Ciſcourage 
ſimilar attempts in future. 


Accordingly, it was ORDERED and ADJUD 
ED, that the appeal ſhould be diſmiſſed, and 
the ſeveral decrees and orders of the court af 
Exchequer therein complained of, be affirmed, 
and that appellant ſhould pay to reſpondent 


the ſum of 60l. Aer. for his coſts by reaſon of 
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en | 1784. 
e NicHOLAS Car, El. Appellant. * 
for a | 15 Sy 
7 and HENRY SHUTE COX, ſur- 
with | viving executor of James Cox, 

Eſq. deceaſed, JAMES COX, | ; 
Urage Ky ſon and heir of the ſaid Reſpondents. 

| JAMES COX, deceaſed and 

others. | 
[UDG- 
, And May the 11th. 1784. 4 
Irt of | | 8 
med JOHN GAT, the appellants' father, being n __ 
ndent tenant for life, remainder in-tail-male, and i 
ſon of being embarrafled in' his circumſtances, in in tail joins 


| . Wn . his father 
1754, entered into an agreement with the ap- tenant for 


. , p 2 . lif * in ſuf- 
| pellant, his ſon, then of age, to join in charg- ferhga re- 


ing the ſettled lands with a ſum of £6000, chen they | I 


{5000 thereof to pay the debts of John, and Kar 
loool. to the uſe of the appellant, who was —tbe ton 
id not com- 


likewiſe to have a rent charge of zool. a year pcl/able to 


a g „pay interctt 
for his maintenance: the appellant and his tothe moct- 


s 5 - agee durin | 
father having accordingly ſuffered recoveries, ie lite of © 


by deeds of leaſe and releaſe dated 14th, and Ang che 


15th, May, 1754, they conveyed to truſtees to Das, ee 
0.15 nie by fale or mortgage the faid ſums; and dong 
by deed 15th May, 1754, between appellant ditioned for 


- a 5 : the perfor- 
and his father, certain denominations of land mance of 


. covenants 
vere ſet apart for the annuity. The truſts of in a deed 
to ſecure | 
2 theſe the on an i 
| annuity, damages may be recovered' at /aw for a breach to an amount, not exceed- | 


a-hay penalty; therefore equity will give intereſt upon the arrears of ſuch an 
9 
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the Gay's from all their difficulties, and he 
accordingly prepared the following deeds: 
1ſt, a deed bearing date iſt, Auguſt, 1757, Te. 
voking the ſettlement of May, 1754, except 
as to 2000]. portion for younger children: — 
and, Deeds of leaſe and releaſe, zoth, and 
21ſt, Auguſt, 1757, John Gay and appellant in 


order to raiſe the ſum of 6000l. and to ſecure | 


a maintenance for the appellant, during the 
joint lives of him and his father, conveyed tq 
truttees to raiſe 6000l, by mortgage, and that 
appellant ſhould receive an annuity of zocl. 
(to commence from 1ſt, May, 1757) ſubjet 
to which the eſtate was limited to John Gaz, 


for life, remainder to appellant in tail male:— 
Ird, a deed. 23rd Auguſt, 1757, John Gay 


granted to appellant the rents of certain lands 
to ſecure the payment of the annuity, and 


conllituted appellant bis attorney to receive | 
the ſame :—4th, a deed of mortgage to Jana 


Cox for 6000l. bearing date 6th, September, 
1757 :»—5th, a deed of the ſame date whereby 
the lands of Moghan/tawn (not included in 
the former and ſubjeRQ to the aoool. mortgage) 
were aſſigned to Cox as a further ſecurity for 
the baock. 6th, a deed of the ſame date, ap- 
pointing Charles Mears attorney to receive the 
. | rents 
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receive out of the appropriated lands 30ol. 


yearly above all charges, and that he and they 


ſhould peaceably enjoy the ſaid annuity free and 
car, and freely and clearly acquitted, exonerated 


and diſcharged of all debts, incumbrances, inter- 


ruptions, and maleſtations of any perſon or perſons 
whatever : and that appellant and his aſſigns 
ſhould during the life of John Gay, peaceably 


and punctually receive the annuity out of the 


lands, er in default thereof, from the ſaid James 


Cox, his heirs, executors and adminiſtrators or 


| ſame of them; appellant was appointed the attor- 
ney of Cox to receive the rents, and the latter 


covenanted that he, his heirs, executors, ad- 


| minifirators or aſſigns, ſhould effeftually guaran- 


tee, and protect the ſaid lands ſo appropriated to the 


We payment of the ſaid annuity, ſo as to ſecure to the 
| appellant the ſaid annuity : —That all the lands 


which were to come to the appellant on the 
death of his father, ſhould deſcend to the ap- 
pellant diſcharged of all demands of the credi- 
tors of John Gay, which would be a lien on the 
lands, except the ſaid ſum of 60001. mention- 


ed to be then lent, a ſum of 5001. mentioned 


to be advanced to appellant, the ſum of 2090l, 


255 


rents and pay the intereſt to Cox:—7th, a 1784. 
© deed, th, September 1757, between James Cox 
and appellant, by which James Cox covenant- 
3 ed, that the appellant and his aſſigns, during 
e joint lives of himſelf and his father, ſhould 


— 
Gay 
azarnft 


2 
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1784 the mortgage on Moghon/tozn, and the po- 
AV tions of younger children :—He further cove. 


nanted for him, his heirs, &c. that he and thy 
would uſe all powers in them veſted by the pon 
of attorney to Charles Mears, and their end. 
wvours to keep down the intereſt of the ſaid ſum g 
6oool. and to prevent the ſame becoming a chary 
an the lands after the death of John Gay. 


James Cox alſo executed a bond to appellant, 
goth September 1757, in the penalty of 10,006, 
conditioned that he ſhould well and truly hold, 
obſerve, pay, perform, fulfil, and Keep al 
and ſingular the covenants, payments, and agree- 
ments in the laſt mentioned deed.— The {eve 
ral deeds and bond, though bearing ſeveri 
dates, were all executed at the ſame time. 


james Cox never having applied any part of 


the money, thus agreed to be lent, in diſcharge | 


of the debts of John Gay, nor paid any part of 
the annuity, appellant filed a bill in Chancery, 
8th September 1760, praying that James Cu 
might either pay the annuity then in arrest, 
and find ſecurity for the future payment, 0! 
that appellant's perſon and eſtate, might ſtand 
diſcharged of the mortgage. 


On 1oth May 1764, James Cox fled a bil 
in Chancery to forecloſe the mortgage, and ol 
| the 
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the 12th May 1773, it was referred to the 
@ maſter to enquire into the conſideration paid 
for the mortgage, who reported that a fum of 


68211. 10s. 6d. had been paid by James Cox 
for the ſame. Both cauſes abated by the deaths 
of James Cox, and John Gay, and being reviv- 
ed againſt their reſpective repreſentatives, came 


on to be heard 26th April 1782, when it was 
referred to the maſter to take an account of 


what was due on the foot of the mortgage and 
the annuity, of what ſums the appellant re- 


received out of lands appropriated for paying 
the annuity during the life time of Fobr Gay; 
the account of the annuity to be taken two 
ways, with intereſt upon every gale, and with- 


out intereſt. "The maſter reported, that there 


was due on the mortgage 12,5241. 16s. 4d. 
that there was due on the annuity, computing 
tereſt, to the day of the death of John Gay, 
92341. 108. and for intereſt ſince his death, 


ceived any ſum out of the appropriated lands, 
to make good his annuity, the lands being in 
the hands of the creditors of John Gay, and af. 
terwards the rents were paid to receivers, ap- 
pointed. by the court, at the inſtance of James 
Cox, the elder, and by them paid over to him 

BT and 


ceived or without his wilful default might have 


1980l. without intereſt there was due 6000l. + 
that it did not appear that any ſum was re- 
ceived by appellant, or that he might have re- 


157 
1784. 
Gar 


ogainſt 
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27584 and the reſpondent Henry ;—that it did not ay, 
L=r>— pear, that the appellant had negligently or cal. 
Lr luſively ſuffered the rents to be diverted in a 
way from the payment of the annuity to the 
prejudice of James Cox. The reſpondents tock 
three exceptions to the report :——Firſt, that 
intereſt ſince the death of John Gay, was nt 
directed. Secondly, that the maſter ought 
not to have reported, that the appellant might 
not have received money out of the appropri 
ated lands, there being no evidence ;— Thirdly, 
that he ought not to have reported, on the evi 
gence before him, that the appellant had not pellan 
colluſively ſuffered the rents to be divert from attort 
the payment of the annuity. : apart 


— — — . ͤ—ͥP— 
* 


| contr: 
The cauſes were finally heard on 7th Jul, made 


1783, when the Chancellor allowed the fit the p. 
exception only and decreed, that the fum of the d 


ol. (the arrears of annuity due to the appel able 
lant, at his father's death, but without intereſt) Cor a 
ſhould be deducted from the fum reported due annui 
on the foot of the mortgage, and that the u Wi he ce 
ſidue, being 6524l. 16s. 4d. with intereſt from and i 


firſt Noventer 1782, ſhould be paid to reſpou- rears 
dents, and that they ſhould have moderate Socon, 


colts, and in default a forecloſure and ſale. Cox a1 
| RE, ed in 
Pebn izj- "The appeal was brought from this decree, point 
| > Gibbon. 0 . ' 
Ho. Carle- which was ſaid to be erroneous, ſo far as it agree 
ton, Arthur 


Woite. Charges the appellant's eſtate, with any part of 
. | the 
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the mortgage money (for which he never 1784 
received any conſideration) or at all events fo ww 
far as it charges it with a ſum of 5564. 178. 2 
2d. as intereſt, incurred in the life time of Ce. 
lis father, and for that, intereſt ought thereby 
to have been decreed to the appellant, on the 
arrears of the annuity, on the reſpective gales 
thereof. Fit, the deed, gth September, 1757, 
and the bond of Fames Cox, for performance 
of the covenants in that deed, clearly ſhew, 
chat James Cox did not (as inſiſted by his coun- 
ſl) merely guarantee the payment of the ap- 
pellant's annuity, by only giving a power of 
attorney to receive the rents of the lands ſet 
apart for the payment of it, but that on the 

contrary, he, for very ample conſideration, 
h July made himſelf, in all events, perſonally liable to 
e fr ide punctual payment of the annuity. And 
um of the decree now complained of ſhews, that the | 
appel able Judge, who pronounced it, conſidered | | 
tere) Cor as perſonally bound to the payment of this | 
d du annvity, as upon that ground, and that only, 
he e. Bl be could have deducted out of the principal 
and intereſt ſuppoſed to be due to Cox, the ar- 
rears of the annuity, amounting to 6000l.— 
Ycond(y, as then the agreement between James 
Cox and the appellant muſt clearly be conſider- 
ed in this light, the neceſſary conſequence in 


Jecrer, point of juſtice is, that one part of this mutual 
r 5 p agreement cannot be enforced in a court of 
par | 


thy equity 


. 
; 
———— RET ͤ . — —— — — - — 


0 Caſes in Parliament. 


wy equity in favour of that party, who has either 


2 declined, or had it not in his power, to full 
_ Gay | 
againſt 
Cork. 


his own part of the agreement. And it is 
upon this ground humbly inſiſted by the x 
pellant, that, as the punctual receipt of 30d, 
a year during his father's life, for appellant 

| ſupport, was his ſole inducement for letting in 
a charge of 6000]. on his inheritance in favuyr 
of James Cox; Cox's total failure in the pay. 
ment of the annuity, ought to have barred 
Cox from a decree for the railing of a ſingt 
penny of the mortgage money. lt is evident 
that for the ſum of 65241. 16s. 4d. arftl inte. 
reſt thereon from firſt November 1782, (to 
which ſum appellant's. inheritance is ſubjeded 
by the decree) the appellant never received any 
conſideration, and it is at this day impoſlibk 
to make adequate compenſation to him for the 

- injury which he has ſuſtained ; as an allowance, 
for the arrears of the annuity, and interel 
upon thoſe arrears, to be made out of the mort- 
gage money to the appellant (now aged 51, 
and in eaſy circumſtances) cannot ſerioully be 
conſidered as a compenſation to him for twet- 
— his paſt life Tpent in poverty and 
# diſtreſs, and without thoſe means of advancing 
himſelf in the world, which this very annuity 
might have afforded. . Thirdly, if the merit 
of the appellant's caſe ſhall not be thought ſui 
ficient to entitle him to have the bg) 
wit 
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either Iich Cox totally reſcinded, it is ſubmitted, that 
o full ie ought to have been decreed intereſt on the 
I iti arrear of the annuity : becauſe the annuity 
he ap was for maintenance, and the great object of 
b Jod. WW he appellant in his purchaſe thereof, was punc- 
ant wality of payment; and if intereſt be not al- 
* U lowed, that which is bought is not obtained. 
avour 


The only compenſation that can be made in 


© pa. ny caſe for the want of punctuality in pay- 
barred 


ngk by the ordinary rules of equity would have 
evident been liable to pay ſuch intereſt without any 
U inte particular or expreſs covenant for punctual 
2, (to payment. Cox put himſelf in the father's 
bjected place; and more, he bound himſelf expreſsly 
my to punQtual payment. The payment of the 
po 


annuity punctually, and not the mere payment, 


for th: BW vas the very thing purchaſed. Here a court 


Wande Bl of equity gives the appellant, at the end of 
interel twenty years in one payment, what he ought 
e mot. to have received half yearly. for his mainten- 
gel 51, BW :nce, when a court of law would, on the bond 
ully b of 10,000]. for performance of covenants, have 
r twen given him all the damages which he had ſuſ- 
rty and tained, and ſurely 1 it muſt be admitted, he ſuſ- 
vane WY tained ſome. It is no objection to the allow- 
ann!) BY ing of intereſt, that Cox was not in poſſeſſion 

cr Wh o the eſtate (if ſuch was the fact) becauſe that 
ght ful was his own fault, for whether he was in poſ- 
cement ſelion or was not, cannot affect the appellant's 


vid M right ; 


ment, is intereſt. Moſt clearly, the father, 
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right; Cox Vargained and obtained a valuable 
conſideration for undertaking to pay the appel. 
lant his annuity, and to clear the eſtate; and 
his application of the 6000l. to his own pur. 
' poſes was fraudulent, and cannot excuſe his 
breach of covenant. 


For the reſpondent it was faid, that the ob. 


jections to the decree were ill founded and fri. | 


volous :—The firſt is, that a ſum of 55611. 175, 
25d, is decreed as intereſt incurred in the life 
time of the appellant's father, and with which 
the appellant is made chargeable, contrary to 
the expreſs agreement. But that there is no 
foundation for complaint in this particular, 


will appear from the mortgage deed, 6th Sh. 


tember 1757, by which it is recited, that John 
and Nicholas Gay had occaſion for a fum of 
6000l. Cox became the lender, the lands were 
conveyed to truſtees, as a ſecurity for the pay: 
ment of principal and intereſt ; and there is 
an expreſs covenant, both by John and Nichs- 
las Gay, to pay the 6000l. and intereſt, which 
intereſt was to be firſt paid in preference to 
the appellant's annuity,——The maſter has 
reported Cox to be a fair creditor, and the 
ſum of 55611. 178. 2d. was due for intereſt 


at the time of John Gay's death. As there is no 


foundation, nor any proof in the cauſe, to im- 
peach the fairneſs of the tranfation, this 
; caſe 
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caſe does not differ from the caſe of a 1784. 


common mortgage; and the repreſentatives 
of the late James Cox muſt be conſidered and 
entitled as other mortgagees would, to the 
payment of the principal, intereſt, and coſts. It 
js objeted, that the arrears of the annuity 
ought to have been decreed to the appellant, 
with intereſt, on the reſpective gales, —It Cox 
had ever been in the actual poſſeſſion of the 
eſtate, there might be ſome pretence to claim 
intereſt on the foot of the annuity, but Cox 
vas never an hour in poſſeſſion, or ever had 
the preception of the rents; on the contrary 
for eight years together he never received one 
ſhilling for the intereſt of his mortgage, by 
the default of the appellant and his father. 


t would be contrary to juſtice to allow the 


ppellant intereſt, in this caſe, upon the an- 
nuity, unleſs reſpondents were at the ſame time 
lowed intereſt on the arrears of 360l. a year, 
being the annual intereſt of the mortgage, one 
hiling of which Cox was not permitted to re- 


ive during all that time. It does not appear 


tom the bond or deed of annuity, or any 


ther writing or proof in the cauſe, that any 


ntereſt was to ariſe upon the annuity in default 
payment thereof, no ſuch agreement hav- 
oy been entered into, nor was it ever in the 
Ontemplation of the parties at the time. 
t manifeſtly appears from the very great ar- 
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was armed with every power that the law 


was to be paid out of the rents and profits, and 


but not one ſtep was taken by the appellant to 


No action was brought at law on the foot of 
the bond of 10,0001. which appellant relies | 
upon as given for performance of covenants, | 


teed the payment of the annuity, yet this cove- 


.of theſe two ways :—That Cox was to be liable 
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rears of intereſt due to Cox, at the death of 
the appellant's father, that any arrears of in. 
tereſt of the annuity did not ariſe from Cors 
being in receipt of the rents. The appellant 


could give him to enforce the payment of his 
annuity, which he might have preſſed his fi. 
ther, and the receiver for, and which annuity 


particular lands were aſſigned for that purpoſe, 


enforce the payment of it, except putting 
a bill on the file, and amending the fame, 
and letting it reſt there without any further 
proceedings for the ſpace of ſixteen years, dur. 


ing which period, the appellant permitted his 
father and his creditors to take up all the rents 


and which he might have brought; and he 
now hopes to annihilate a fair creditor's mort. 
gage, by ſetting up a claim of intereſt upon 
the arrears of an annuity, the payment of 
which he had full and ſufficient powers to en- 
force. Although it is admitted that Cox, in 
default of the lands being ſufficient, guarat- 


nant can only be conſtrued and taken in one 
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if he, 28 mortgagee, was in poſſeſſion, or got 1784 


into the poſſeſſion, or if the eſtate in the hands — ns 


| Gay 
of Nicholas, who had all the neceſſary powers g, 


to reſort to the lands, ſhould prove deficient ; 
but it is not pretended, that the mortgagee ever 
was in poſſeſſion, or that the eſtate, if Nicho- 
la; had preſſed his father and the receiver, and 
made uſe of thoſe powers he was inveſted with, 
would have been deficient ; and therefore the 
non-payment of the annuity is not to be attri- 
buted to Cox, but to the fraud, wilful neglect, 
or inattention of the appellant himſelf. | 


The following queſtions were referred to the Queſtions 


to the 


Judges for their opinion : viz, Judges. 


5 Jour. 520. 


Firſt— Whether by the deed of mortgage, 
and the ſeveral other deeds, which 
have been produced in this cauſe, in 
which the ſaid James Cox, deceaſed, 

Vas a party, taking them together as 
one act or agreement, the appellant, 
Nicholas Gay was liable to be called 
upon for, and compellable to pay to 
the mortgagee, the intereſt of the 
Goool. mentioned in and ſecured by 
the ſaid mortgage, as diſtin& from 
the principal ſum in his father's life 
time? -. 


Second. 


1 —— —— — 
C > — — — — — 


—— —ñ 
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Second.—If certain lands are ſubjected to the 


payment of 3ool. yearly to A. during 
the joint lives of A. and his father, and 
B. for valuable conſideration flowing 
from A., covenants by deed with 4 
that the lands ſo ſubjected and appro. 


|  priated to the payment of ſuch annui. 


ty, ſhall yield to 4. during ſuch joint 
lives, 3ool. yearly above all charges 
and deductions, and that A. ſhall 
peaceably enjoy ſuch annuity free and 
clear and freely and clearly acquitted, 
exonerated and diſcharged of all debts 
incumbrances, interruptions, and mo- 
leſtations of any perſon or perſons 
whatſoever, and if B. by the ſame 
deed declares it to be his true intent 
and meaning ; that A. during thejoint 
lives of him and his father, ſhall peace- 
ably and punctually receive ſaid annuity 
out of the ſaid lands, or in default 
thereof, from B. his heirs, executors, 
or adminiſtrators, or ſome of them; 
and further, that he the ſaid B. his 
heirs, executors, or adminitſtrators 
ſhall effectually guarantee and proted 
the ſaid lands ſo appropriated to the 
payment of the ſaid annuity, ſo as to 
ſecure to the ſaid A. the faid annuity, 
and if B. by bond of equal date with 
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the ſaid deed binds himſelf and his 
heirs to A. in the ſum of io, oool. 
with a condition to be void if B. his 
heirs, executors and adminiſtrators, 
ſhould well and truly hold, obſerve, 
pay, perform, fulfil, and keep all and 
fingular the covenants, payments, and 

_ agreements in the ſaid laſt mentioned 
deed. —-And if notwithſtanding all 
this, an arrear of the faid annuity to 
the amount of 60o00l. was due to the 
ſaid A. at the death of his father, and 


that too, becauſe the ſaid A. could 
not have received any ſum out of the 
faid lands, as the rents thereof were in 


the hands of the creditors of the father 
of the ſaid 4. and afterwards were paid 
to receivers appointed by the court of 
Chancery at the inſtance of the ſaid 
B. and by them paid over to B. with- 
out the faid A's. negligently or collu- 
_ ſively ſuffering the ſaid rents to be di- 
verted in any way from the payment 
of the ſaid annuity to the prejudice of 
. the faid B. or otherwiſe, 


| Query.——If the above circumſtances ſhould be 

proved at law, in an action of debt, 

ought not A. to have a verdict and 
judgment for the ſum of 10,000], ? 

| The 
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udgment. 


the appellant, was entitled at the death of hi: 
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The Judges having taken time to conſider, fathe 
the Lord Chief Juſtice of the Common Pleas per a 
delivered the unanimous opinion of them all, putir 


except Mr. Baron MeTGe, who was coufined time 
by indiſpoſition | geth, 
| third 


Firſt.— That the appellant Nicholas Gay was he be 
not liable to be called upon for, or compella. 


6000l. mentioned in and ſecured by the (aid 
mortgage as diſtin& from the principal in his 
father's life time, N 


And with regard to the ſecond queſtion, 
they were alſo unanimouſly of opinion, that 
if the circumſtances ſtated therein ſhould be 
proved in an action of debt at law, founded 
upon the deed and bond therein ſet forth, that 
A. would be entitled to recover ſuch ſums of 


money, not exceeding the ſum of 10,000]. ll. Now, 
as the jury who tried the cauſe ſhould aſſeſs for WI ſo u 
damages ſuſtained by A. on account of the alſo 
breach of the covenants or conditions contain- be 
ed in the ſaid deed to which the bond refers, of t 
which A. ſhould prove to have been broken. wen 
| | be x 
It was then OaDbzRED and ApJupce, that 


the. decree complained of be affirmed with the 
following variations: viz. That Nicholas Gay, 


father 


ſider, 
Pleas 
n all, 
ifined 


y Way 
pella- 
of the 
e ſaid 
in his 


eſtion, 
1, that 
ald be 
zunded 
h, that 
ims of 


0,000], | 


leſs for 
of the 
ontain- 
refers, 
ken. 


D, that 
1th the 
[as Gay, 
| of his 

father 
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father to a large arrear of his annuity of zool. 

per annum, and to intereſt for the ſame, com- 
puting ſuch intereſt upon each gaie from the 
time the next gale became due, amounting to- 
ether, according to the maſter's report of 


third December 1782, to 93341. 108. and that 


he be decreed to the ſame, to be deducted out 
of the principal money and intereſt reported 
due to the reſpondents. That it be referred to 
the maſter to enquire, whether the appellant 
hath been paid and fatisfied the whoie ſum of 
zool. which had been ſtipulated to be paid to 
the appellant on his execution of the mortgage 
to James Cox, or any and what part thereof ; and 
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if any thing ſhall appear unpaid and unſatisfi- 


ed to the appellant in that reſpect, then the 
ſaid maſter is to compute intereſt thereon for ſo 
much as hath not been ſo paid and ſatisſied, 


from the date of the ſaid mortgage to the firſt 


November 1782, and the amount of ſuch ſum 


ſo unſatisfied, together with ſuch intereſt, is 


alſo to be deducted out of the ſum, which will 
be coming to the reſpondents on the footing 
of the ſaid decree, and that the time for pay- 
ment of the money that will be remaining to 


be paid to the ſaid reſpondents be enlarged for 


three months. 


= id 
vs. 


The 
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Caſe 6. 


The tenant 
under the 
circumſtan- 
ces of this 
caſe decreed 
entitled to 
a renewal 
notwith- 


ſtanding the 


death of all 
the ceſtui 
que vies, and 
that the 
leaſe con- 
tained a ne- 
gat ive e auſe 
Vern. & 
Scriv. 181. 
this caſe 
cited. 


venant, that upon the deceaſe of the three lives, 
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— 
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The Right Honourable 


OHN | 
O'NEIL J : Appellant, 


THOMAS MORRIS JONES, 


and ROGER HALL, Efqrs. '{ Reſpondents 


February 25th, 1785. 


JOHN O'NEIL, Eſq. appellant's grandfa. 
ther, being ſeized in fee of the lands of Ms 
ney-glaſs, by leaſe, 15th April 1726, demiſed 
to William Morris Jones, Efq. grandfather of 
reſpondent, Thomas, for three lives, at 24, 
yearly rent, the leſſee, his heirs, &c. perform. 
ing the covenants tlierein expreſſed, one of 
which was, that faid William Morris Janes ſhould 
reſtore the poſſeſſion upon the determination 
of the term thereby granted, with all improve- 
In this leaſe was alſo contained a co- 


and upon the payment of 121. 108. od. for 


every new life, by the ſaid William Morris Jones, | 


within fix months next after the deceaſe of 
any of the lives, above the rent, and all arrears, 
the ſaid John O'Neil, his heirs, &c. would add 

ſuch 


ant, 


ents, 


ndfa- 

Mo- 
niſed 
er of 

26, 
orm. 
ne of 
10uld 
ation 


rOVE- 
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ſuch new life and lives, and ſo toties quoties in 


like manner from time to time for ever. Pro- 
vided, that if the ſaid William Morris Jones, his 
heirs, &c. ſhould not pay ſaid John O' Neil, his 
heirs, &c. the ſaid 1 21. 10s. od. above all arrears 
within ſix months next after the death of the no- 
minee for the time being, and ſhould not 
within the ſaid time nominate the life of ano- 
ther perſon to be added, then the covenant for 
renewal ſhould be void, and the premiſſes after 
the deceaſe of the life or lives then in being, 
ſhould remain to the ſaid John O' Neil, his heirs 
and afligns, freed from the ſaid covenant of renewal. 


On the 15th September 1735, William Morris 
Jones, the leſſee, and who was one of the lives, 
died, and on 15th March following, being 
within the fix months, a renewal was obtained 
by adding the life of Mary Morris Jones; Wil- 
liam was ſucceeded by his eldeſt fon Thomas, 
who attained his full age in the year 1741. 
On firſt March 1755, Mary Jones died, and on 


| oth April 1765 Ann Jones, another of the lives 


died; — Thomas Morris Jones, the ſurviving 


life, died in September 1769, leaving two ſons, 


Robert, and the reſpondent ; the former con- 
tinued in poſſeſſion till his death in February 
1775, when he was ſucceeded by reſpondent, 
under a marriage ſettlement. The appellant, 


to whom the inheritance had deſcended, as of 


Hilary 
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1785 Hilary term, 1775, brought an ejectment 
SI upon the title; and in July following, reſpon. 
Kar dent filed a bill for a renewal and for an injunc. 
Jox Es. 5 | 8 
tion, ſtating, that he was a purchaſer for va. 
luable conſideration, under a marriage ſettle. 
ment, a portion of 3oool. being given to his 
father upon a ſuppoſition that the lands in 
queſtion were a permanent eſtate ;—that T homa; 
Morris Jones, being a man of diſſipation and 
negligence, ſuffered an arrear of rent to be. 
come due, to diſcharge which, and alſo to pay 
a fine of 121. 10. od. due upon the death of 
Mary Morris Jones, a treaty was entered into, 
between Charles O' Neil, appellant's father, and 
Thomas Morris Jones, by which the latter 
agreed to ſell to the former, the lands of Lenagb, 
the purchaſe money of which exceeded all ar- 
rears of rent and ſine: — The final execution 
of this agreement was poſtponed under vari- 
ous pretences by Mr. O' Neil, or his agent: — 
but however it had proceeded ſo far as that 
two accounts were furniſhed, one of the rent 
due, another of the value of the lands to be 
purchaſed. T. M. Jones was obliged to leave 


in 1766, perſonally applied to Charles O Ni 
for a renewal, who ſtill deferred the matter; 


of a renewal were finally ſettled and all rent 
was ſhortly afterwards paid, and two lives 
: were 


the kingdom, and immediately after his return 


 —at length they met in 1767, when the terms | 


nent 
pon. 
unc. 
va. 
ttle. 
0 his 
S in 
Yomas 
and 
) be. 
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th of 
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, and 
latter 
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atter; 


terms 


1] rent 
) lives 
Were 
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were nominated :—In 1768, they had another 


the whole arrear.— A draught of a leaſe was 
produced and approved of by Charles O' Neil, 
who gave directions to his attorney to have it 
engroſſed, which was accordingly done. 
T. M. Jones met with an accident afterwards, 


which prevented his coming to town to exe- 


cute the leaſe :—He died in December 1769, and 

Charles Of Neil died in Auguſt preceding. Robert 

Morris Jones upon the death of his father, ap- 

plied to appellant, and in 1174, ſhewed a plan 
of improvements which he intended to make, 

eſtimated at 700l. which appellant ſaid would 
add much to the beauty of the place, and ſug- 

geſted ſome alterations which might be made. 

—— Reſpondent's title accrued in February 
1775, at which time he applied to appellant for 
2 renewal, but received no anſwer. The re- 
ſpondent, Roger Hall, was merely a truſtee in 
a ſettlement : Judgment upon the ejectment 
was given by conſent. 


This cauſe was finally heard on 11th No. 
vember, 1782, when the Lord Chancellor de- 
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| meeting, when 1381. 16s. od, was paid, being he rig 


againſt 
JoxEs. 


creed the plaintiff entitled to a renewal ; that 


defendant, John O' Neil ſhould make a new 
leaſe for the three lives named, with a cove- 
nant for renewal, according to the original leaſe, 
upon the pavment of nine ſeveral ſums of 

: / 121. 
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12]. 108. od. three of them as fines upon the 
fall of three lives, with intereſt from the expi. 
ration of fix months, after they reſpectively 
dropped :—three more as fines upon the no. 
mination of new lives, with intereſt from the 


nomination ;—and the remaining three as ſep. 


tennial fines, where ſeven years had elapſed 


between the fall of one life and the nomination 
of another, with intereſt in the like manner: 


and as a further compenſation for the laches 


of the reſpondent, he was ordered to yn to the 


appellant his reaſonable colts. 


The appeal was brought to reverſe this de. 


il. cree, and it was argued ; fr/t, that conſidering 
this caſe on the principles of the old equity, 


the tenant has been guilty of groſs laches and 
neglect, ſufficient to induce a forfeiture of his 
intereſt, being bound by his covenant ex. 
preſsly, to nominate his lives, and tender his 
ſines within ſix months after the fall of each 
life, under the penalty of forfeiting his right 
of renewal altogether ; and although thus 
expreſly bound, neglecting, and ever avoiding 
to renew for twenty years after the fall of the 
firſt life; for nine years after the fall of the ſe- 


cond life; and for fix years after the fall of 


laſt life contained in his leaie ; it is a maxim in 
law, that craſſa negligentia @quiparatur dio. 


Secondly, amongſt the feveral excuſes offered 
| | in 


in co 
leaſes 
be ad 
ignor 
them 
the te 
every 
the te 
ceptec 
his 1: 
conce 
excuſ 
the re 
whatſ 
titled 
that 
where 
obtain 
broug 
law, b 
reſpon 
confer 
long | 
Fourth 
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to rei 
17642 
declin. 
the Jul 
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in courts of equity, by tenants holding under 
leaſes for lives renewable for ever, not one can 
be adduced in favour of the reſpondent ; not 
ignorance of the fall of the ſeveral lives, all of 


them being his near relations; nor infancy, 


the tenant being of full age during the lapſe of 
every life; and not abſence from the kingdom 
the tenant being conſtantly (two years only ex- 
cepted) on the lands, and in the vicinity of 
his landlord : the reſpondent, therefore, it is 
conceived, ſtands deſtitute of every equitable 
excuſe, for the moſt obſtinate delay. Thirdly, 


the reſpondent can in this caſe derive no aid 


whatſoever from the late act of parliament en- 
titled the Tenantry Act, the proviſo (a) in 
that act having expreſly excluded all caſes 
where a ſuit was depending, or a judgment 


obtained: in this caſe the appellant had 


brought his ejectment, and had iſſue joined at 
aw, before any bill was filed on the part of the 
reſpondent. Appellant obtained judgment by 
conſent, ſhortly after the filing of the bill, and 
long before the enacting of the tenantry law. 
Hurthly, in the preſent caſe, the landlord de- 
manded and repeatedly called upon the tenant 
o renew his leaſe (particularly in the years 
1764 and 1967) while the tenant on his part 
leclined and artfully avoided complying with 
the juſt requiſition of his landlord, fraudulent- 


10 Vid, Vern & S$criv, 199, where Ld. Pery gives a hiſtory of the pro- 


19 and 20. 
G. 3. c. 30 
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12]. 10s. od. three of them as fines upon the 
fall of three lives, with intereſt from the expi. 
ration of fix months, after they reſpectively 
dropped :—three more as fines upon the no. 
mination of new lives, with intereſt from the 
nomination ;—and the remaining three as ſep. 
tennial fines, where ſeven years had elapſed 
between the fall of one life and the nomination 


of another, with intereſt in the like manner: 


and as a further compenſation for the laches 
of the reſpondent, he was ordercd to pay to the 
appellant his reaſonable coſts. 


The appeal was brought to reverſe this de. 
cree, and it was argued ; fir/t, that conſidering 
this caſe on the principles of the old equity, 
the tenant has been guilty of groſs laches and 
neglect, ſufficient to induce a forſeiture of his 
intereſt, being bound by his covenant ex. 
preſsly, to nominate his lives, and tender his 
fines within fix months after the fall of each 
life, under the penalty of forfeiting his right 
of renewal altogether; and although thus 
expreſly bound, neglecting, and ever avoiding 
to renew for twenty years after the fall of the 
firſt life; for nine years after the fall of the ſe- 
cond life; and for ſix years after the fall of 
laſt life contained in his leaie; it is a maxim in 


law, that craſſa negligentia @quiparatur dio. 


Secondly, amongſt the feveral excuſes offered 
| in 


dio. 


in CO! 
| leaſes 
be ad 


ignor 


them 
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in courts of equity, by tenants holding under 
| leaſes for lives renewable for ever, not one can 
be adduced in favour of the reſpondent; not 


ignorance of the fall of the ſeveral lives, all of 
them being his near relations; nor infancy, 


the tenant being of full age during the lapſe of 


every life; and not abſence from the kingdom 
the tenant being conſtantly (two years only ex- 


conceived, ſtands deſtitute of every equitable 
excuſe, for the moſt obſtinate delay. Thirdly, 


the reſpondent can in this caſe derive no aid 


whatſoever from the late act of parliament en- 
titled the Tenantry Act, the proviſo (a) in 
that act having expreſly excluded all caſes 
where a ſuit was depending,. or a judgment 
obtained: in this caſe the appellant had 
brought his ejectment, and had iflue joined at 
hu, before any bill was filed on the part of the 
reſpondent. Appellant obtained judgment by 
conſent, ſhortly after the filing of the bill, and 
long before the enacting of the tenantry law. 
Fourthly, in the preſent caſe, the landlord de- 
manded and repeatedly called upon the tenant 


% renew his leaſe (particularly in the years 
1764and 1967) while the tenant on his part 


declined and artfully avoided complying with 
tie juſt requiſition of his landlord, fraudulent- 
; 4 y 


q Vid, Vern '& gare 195, where Ld. Pery gives a hiſt>ry of the pro- 


duo. 


cepted) on the lands, and in the vicinity of 
his landlord : the reſpondent, therefore, it is 
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ly concealing the fall of the reſpective lives, 


and never paying or tendering any fine what. 
ſoever: yet he now attempts to avail himſelf 


of his own fraud and evalion, by endeavour. 
ing to make the demand on the part of his 
landlord, and the meeting in conſequence of | 


that demand, a waiver of all the negle& on the 


part of the tenant; a demand: which never 


was complied with, but conſtantly evaded; 


A demand 
by the land- 
lord and 
dcclining to 
renew by 
the tenant 
amounts to 
a foi fcituie 


and it has been uniformly held, not only on 
the principles of the ancient equity, but from 
the proviſions of the late act of parliament, 
that a demand on the part of the landlord, 
and a declining to renew on the part of the te- 


nant, will amount to a forfeiture of the te. 


J. Firz-Cib- 
111. 

II. Carle- 
ton. ; 
J. Toer. 
R. Boyd, 


nant's intereſt, Fifthly, to violate or wound 
the late tenantry act on one fide to the pre- 
judice of the landlord, muſt lay it open to the 
like wound on the other, to the prejudice of 
the tenant. And the decreeing a renewal under 
the ircumſtances of this caſe, militates not 
only againſt the firſt exception, but allo againſt 


the negative proviſo contained in the act, and 


deſtroys the ſecurity, intended for the land 
lord, by that n law. 


In ſupport of the i it was ſaid, ict, 
that it does not appear that the reſpondent in 
this caſe, or any of his anceſtors, were guilt) 


of any fraud, dereliction, or wilful negledt, 


or 
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| refuſal to renew the leaſe of Moneyel, af, 8 


apy of the lives in the leaſe had dropped, or 
that he or they were ever called on by the 
leſſor or his heirs, for the purpoſe of renew- 
ing, but the contrary in every ſtage of the 
caſe appears. Secondly, all caſes of leaſes for 
lives renewable for ever, have been governed 


in this kingdom by an ancient, and long eſta- 


bliſhed rule of equity, which was, that mere 
laches on the part of the tenant ſhould never 
work a forfeiture of his leaſe, but that the land- 
lord ſhould be compelled to renew at any 
time, even after the fall of al/ the lives, upon 
receiving a full and adequate pecuniary com- 
penſation. And, thirdly, fo conſcious was the 


= 
1784 


O'Nv1L 
againſt 
Jox s. 


. Caſes of 
leaſes for 
lives renew= 
able for ever 
gove1 ned 
by an an- 
cie at equi- 
ty in lre- 
land. 


That mere 
laches ne- 
ver work 

a forfeirure. 


legillature of Ireland, of this having been the 


old equity of the land, that when ſome of the 
deciſions of the courts here, were reverſed in 
another kingdom (a) upon principles that did 
not exiſt here; — that it was thought expedi- 
ent to prevent the growth of the miſchief that 
was ſpringing from thoſe deciſions, by making 


19 & 20 G, 


a law, declaring what had been the equity of 


this kingdom in theſe caſes, and declaring that 
in future, all caſes of leaſes of lives renewable 
for ever ſhould be determined by that equity 
(b). Fourthly, Charles O'Neil, the appellant's 


N father, 


(% Yern and 8criv. 145. 146. 157. Boyle v. Lyſagbt. 
(6) Cid. Nate at the end of this caſe. | 
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portion with refpondents' mother. That the 
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father, having agreed to renew the leaſe and 


8 land, ſoot 
to inſert in it the lives of the reſpondent's bo- 


who was 
ther; he thereby waived all advantage of for. | fines, anc 
feiture, if any there was ; and equity will con. Vid. Hit 


tainly bee 
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was mad. 
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patents 


ſider that as done, which had been agreed to 
be done, and therefore that the reſpondent 
ought to be conſidered as having a ſubſiſting 
title. Fyfthly, ſuch leaſes of lives renewable for 
ever have been ever conſidered in this kingdom 
as perpetuities, and upon that idea, the re. 
ſpondents' father obtained a large marriage 


reſpondent ought therefore to be. conſidered 
as a purchaſer of theſe lands, for full and wv. 
luable confideration, and three lives were in 
being at the time of reſpondents? father's mar. eber 


? i that upo! 
riage with reſpondent's mother.— executed 


: : ” 3 5 h petual re 
After hearing counſel, it was oRDERED and probable 


ADJUDGED, that the appeal be diſmiſſed and uſe abou 
the decree of the court of chancery therein Wi wens 


7 9. W.3 
complained of affirmed (5). | 1 2 
(5) The time of the introduction of this tenure by leaſe bs ſett] 
renewable for ever into Jreland has not been accurately al a whate 


introduc 
were ala 
gland te 
part of t 
been fur 
ad Ty 
penious 


certained, as far as I have been able to collect. The late lord 
chancellor Lirrorp ſaid they prevailed in the ſouthern pan 
of the kingdom from the time of the great Earl of Ormonn; : 
who in order to people his vaſt eſtates in that part of the 
kingdom, and to invite a reſpectable and improving tenantry, 
introduced this tenure. Vid. Vern. and Scriv. 143.—Lod 
MouxTmoRRgEs fays this tenure was firſt introduced in Ir 


land, 
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land, ſoon after the revolution by the late duke of Oxmond 


who was much in debt, that he might raiſe large ſums by 
| fines, and thus borrow money at the expence of poſterity. 


bro. 
for. 
con. 
1 to 
dent 
ſting 


e for 


tainly been known in Treland at an earlier period than the re- 
yolution, for in the caſe of Boyle v. Lyſaght the original leaſe 
was made in the year 1660.— Ia the caſe of Lord Roſs v. 
Warſop, the leaſe was dated in 1682, and in .Burnell v. Ld. 
Jachiqun, which was heard in the court of chancery in [re- 


dom land, Hil. 1794, the leaſe was dated in 1668. Indeed the 
: 8 bill in this laſt caſe ſuggeſted not only a period, but a 
See. cauſe, of the introduction of this tenure, for it ſtated that 
Tlage 


t the 
Jered 
d vn. 
re in 
mar. 


from the tumults and confuſions which took place; during 
| which period, it was the cuſtom of the Roman Catholic gen- 
try to apply to ſome nobleman, or man of conſequence to paſs 
patents for the eſtates of ſuch Roman Catholic gentry, for 
the purpoſe of ſecuring them for the proprietors thereof ; — 
that upon ſuch occaſions, either declarations of truſt were 
executed, or leaſes for lives or years with covenants for per- 


D and 
d and 
herein 


probable, however, that the tenure came into more general 
uſe about the time ſtated by Ld. MouNTMORRES, and for the 
reaſons he has mentioned; for the duke of Ox MO in 8 and 
9. V. 3. obtained an Engliſh act of parliament to enable him 
toraiſe fines by making leaſes for lives renewable for ever of 
1 leſs his ſettled eſtates in Ireland for payment of his debts.—But 


rarely i a whatever period, or from whatever motive it might have been 
AT ntroduced, it is not ſurpriſing that the people of this country 
dern pen verealarmed at ſome judicial determinations taking place ia En- 
Mond; gland tending to ſhake a title under which it is ſaid a ſeventh 
Ca part of the landed property of this kingdom. i is held. Having 
tengnty been furniſned with notes of the opinions of Lords MansFizLD 
La nd Tavaiow in two of thoſe caſes, as taken by a very in- 
0 in I penious gentleman of the profeſſion in England, and having 


land, N 2 | ſtrong 


Vid. Bit. Ir. Parl. 1 vol. 370. in notis. But it has cer- 


property was very unſettled in Ireland from 1643 to 1668, 


petual renewal at a very ſmall rent, MS. caſes, —lt appears 
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Caſes in Parliament, 
ſtrong reaſon to believe them accurate, I take the liberty 


of ſubjoining them here, annexing a ſtatement. of the te. 
ſpective caſes. | 5 


K ANE v. HAMILTON. 


ON the 1oth of December 1768, Wicholas Hamilton filed 


| a bill in the Exchequer in Ireland, ſtating that by article 


4th Ofober 1734, James Hamilton, demiſed to Guflavus He 
milton, plaintiff *s father, the lands of Killy/lavan in the coun. 
ty of Monaghan, together with the mill and water-courſes, for 
the lives of Gu/tavus and his two eldeſt ſons Nicholas and 
George, at the yearly rent of 281.—it was agreed that leaſe 
ſhould be perfected at the requeſt of either party, containing 
a-covenant of re-entry and diſtreſs, ar alſo a covenant of rt 
newal for ever, paying half a years rent as a fine in fix math 
after the fall of every life then named or thereafter to be named, 
— Other articles were at the fame time executed of other 
lands to the ſame purport, at 181. yearly rent, and Gufavsi 
entered into poſſeſſion z==that Nathaniel Kane, the father of 
defendant Foſeph, being mortgagee of the lands under Pans 
Hamilton, applied to Gaſtavus to attorn to him, which wi 


done after a Jong negociation between them concerning an 


eldeſt ſon and heir, who, as ſtated by the bill, purchaſe 


abatement of the rent from 461. to 361. The whole proceed. 
ings concerning this abatement are ſet but in the pleading 


to ſhew that V. Kane had notice of the articles and ratifed | 
them by theſe ats.—Cnflavas continued in poſſeſſion at 36. 


rent till about 1742, when one of the c. g. v. died, and 
application was made to Kane for a renewal, which he declined 
being only mortgagee, and the matter was therefore poſtpon- 
ed. In Auguſt 1755, Guſtavus died in England, inteſtate, 
leaving the plaintiff his eldeſt ſon and heir. —In February 
1757, Nathaniel Kane died, leaving defendant 0b his 
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| the equity of redemption in the lands, and became abſolute 
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1784 


| 
| 
| 


ben owner. — That plaintiff was ignorant of the articles, or their Cyn—w | 
e Its contents, until 1763. when he applied for a renewal of the . | 
two lives, and an account of the rents which Kane had re- ab he. | 
ceived in payment of his arrear.— This was declined after va- | 
rious negociations; and the bill was at length filed, offering 
to pay the fines of renewal for the two lives with intereſt, | 
and praying that 7. Kane ſhould account for the rents and | 
; filed profits by him received ſince his father's death, that plaintiff 
ticles, might be reſtored to the poſſeſſion of the premiſſes, and de- 
is Ha. fendant compelled to execute leaſes thereof at the yearly rent 
coul. of zöl. according to the articles, and award which had been 
es, for made, 
las and 
lead Joſeph Kane, in his anſwer ſtated, that the premiſſes had 
taining . been mortgaged to his father, 16th May 1727 ;—that the 
f of n. equity of redemption was conveyed by leaſe and releaſe 2gth 
PER 7 und 30th January 1729, which were regiſtered the next day, 
TI and that as the articles were executed ſubſequent to that con- 
F other reyance, and his father not being a party to them, defendant 
aun was not bound by them, and inſiſted upon the benefit of thoſe 
ther if dceds as if he had pleaded them, —That Guflavus Hamilton 
- Jams had been conſidered as tenant at will merely.—Denied that 
ich vn any application had been made 10 N. X. for a renewal That 
ning an | Gyfavus had actually ſurrendered the premiſſes, and inſiſted 
roceed- he was not bound to execute any renewal of the articles or 
leading leaſe, or to account for the profits, and the rather as plaintig, 
rie! BY 044 lain by ſo long, and till the death of all the perſons, who 
at 36. could gixe a circumſtantial account of the proceedings between 
ed, and the parties. 
declined a | . 
poſtpon- | There were à great number of bills of reyivor, a croſs-bill, 
nteſtats, k. in the cauſe, ſo that it was not fioally heard, until the 
February ih of April 1774, and on the 5th day of May in that year, 
oſeph bis the Four decreed, that plaintiff was entitled to à leaſe for 
urchaſed three liyes, at 361, yearly rent, and half à year's rent ſine 
the | on 
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-writing ; but no written ſurrender is. produced. 
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on the fall of each life; — and it was referred to the office 


to ſtate an account as to the rents, iſſues, and profits received, 
or that might have been received by N. Kane, or his agent, frog 
firſt November, 1752, to the death of N. Kane, and alſo gf 
what was received by defendant, and alſo to ſtate an account 


| of what was due for renewal fines and intereft for the ſame, 


ſince the deaths of Guſtavus and his ſon George, the offcet 
to compute a fine for every ſeven years to commence fron 
the end of ſix months next after the fall . each life, and di. 
miſſed the croſs-bill. 


Mr. Kane conceiving himſelf apprieved by this decree, 
and that it was erroneous, appealed to the Lords of Gre 
Britain, before whom it was contended, that the conveyance 
of 1729 was an- abſolute conveyance, and regiſtered as ſuch 
— "That the articles of Ofober 1734, were a nullity as to ;. 
pellant, and could create no hen upon the lands, becauk 
James Hamilton had then no eſtate, or intereſt therein, upon 
which thoſe/articles could operate. He was nothing more 
than tenant at will to Nathaniel Kane. Guſtavus Hamilin 
could not acquire any better title from him, and according 
it appears he was conſidered as nothing more than a tenant at 
will. — That appellant was unacquainted with the ſubſequent 


conveyance of the equity of redemption ſtated in the bill.- 


That the ſurrender by Guſtavus Hamilton put an end to th: 
operation of the articles and every ground of title under then, 


——— But it is objected, that though there was a ſurrender of 


the poſleſhon in 1752, yet there was no ſurrender of the leaſe 
agreed for by the articles.— That the ſtatute of frauds tt 
quires, that the ſurrender of thoſe leaſes ſhould have been by 
To that 
it is anſwered, that though the written ſarrender of 1752, 
not having come to the hands of the appellant, he has there- 
fore not been able to produce it, yet the ſurrendering of the 
poſſeſſion of the lands by Gufavus, and his not having appl. 
ed for any renewal during his life, notwithRanding he lived 
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- 14 years after the firſt life named in the article dropped, the 
| a&ts of ownerſhip exerciſed by M. Kane's agent, afford ſtrong 
| ground to believe there was in fact a ſurrender. That if re- 
| ſpondent could be entitled to any leaſe at all, it ought to be 


ſubjeR to a rent of 46]. and not 361. And laſtly, that re- 
ſpondent's conduct in lying by till the death of witneſſes ca- 


| pable of giving a ſatis factory account of the ſurrender, the 


uojuſt advantage then attempted to be taken, by ſetting up a 


| dormant claim to the lands which. reſpondents father had re- 


linquiſhed the poſſeſſion of 20 years before and had ever ſince 
the year 1752, permitted the appellant's father peaceably to 
enjoy and exerciſe every act of abſolute ownerſhip over; and 


| the motive which induced him to ſet up this claim, namely, 


the accidental riſe of land in Treland, are ſurely circumſtances, 
which do not entitle it to favour in a court of equity. ö 


For the reſpondent it was ſaid, that the appeal ought to be 
diſmiſſed for that leaſes for lives with covenants for perpetual 
renewals, like the preſent, are very common in Ireland, a 
great deal of property being held under them; and though 
it frequently happens that the leſſces do not, upon the dropping 
of every life, fill up their leaſe with a new nomination as 
they ſtrictly ought, and pay the ſtipulated fine, yet it has been 
the conſtant practice of the courts in Ireland to admit the 
lefſees at any time after, during the continuance of any one 
of the lives in the leaſe, to fill up ſuch vacancy, upon paying 
the ſtipalated fine, with intereſt from the time, it ought to 
have been paid; and as a farther compenſation for the chance 
that ſuch new life (had it been named at the time it ought) 
might have dropped before the actual renewal took place, it has 
been uſual to ſubje& the leſſee to pay a new fine at the end of 
every ſeven years during the continuance of ſuch yacancy, as 
is decreed in the preſent caſe, whereby the leſſor receives a 
full recompence for the leſſee's default. This practice has 
received the ſanction of this houſe in various inſtances. 
Secondly, The reſpondent's right under the articles 4th 

N | October 
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the mortgagee, came to take poſſeſſion of the mortgaged land, 
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Oftober 1734, is no way affected by the appellant's mortgage, 
though prior thereto in point of time, the money then lent a 


mortgage not amounting to half the value of the eſtate con. 


priſed therein, as appears by the ſubſequent tranſactions by. 
tweed the parties. The mortgagor continued in poſſeſſion i 
the mortgaged lands ſeveral years after the mortgage mi 
and was ſo at the time of his making the articles, ang u 
when the appellant's father, 


he not only found the reſpondent in poſſeſſion of the premiſe 
in queſtion, by virtue of the articles, but accepted him a 


tenant thereof under them and abated him 10l. a year in the 
rent, as appears by the award made, and by his letters tors 


ſpondent's father, and to his own agents, and the reit ſo t. 
ceived was for ſeveral years after accepted and received by 
him, as appears by the ſeveral accounts paſſed between then, 
till within a few years of the reſpondent's father's deceaſ 
when the actual poſſeſſion of the premiſſes was loſt only by 
the reſpondent's fathers entruſting the appellant's agents (a 
fully appears from their accounts) with the receipt of the renn 
and profits thereof from the under - tenants in order to dif. 
charge ſome arrear of rent incurred and become due fron 
tim ro the appellant's father ; but neither thoſe few yean 
during which the reſpondent's father was out of poſſeſſion a 


the cloſe of his life, nor the period that afterwards elapſed be 


fore the reſpondent afferted his right, can be a bar to him, a 
he was ignorant of that right till a ſhort time before he file 
his bill: beſides, as being one of the original lives in the ar 
ticles of 4th Ofober 1734, be is clearly entitled to a reneml 
upon the principles before mentioned. | 


| hand Maxnsrizrp 81 fencing the other point reſpe&- 

ing the mortgage and poſſeſſion out of the caſe, another que 
tion would ariſe, viz.—Whether the reſpondent would be 
entitled to à new leaſe under the covenant in the articles for 
a perpetual renewal ; The terms me, that leaſes ſbould be pt 
ect 
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mtgage fefrd containing # covenant of renewal for ever, paying bu a 
lent an year's rent in fix months after the fall of every life, then, ds. 


aſter to be made. 


It appears that a liſs named in thoſe articles died in 1741, 
e mat: and another in 1755, and that no ſtep was taken to get a re- 
ting u newal till the year 1763. Now it has been ſaid to be the 


eſtabliſhed practice of the courts in Ireland, and to have been 
confirmed here, that though the leſſees in theſe leaſes, upon 
remiſſes 
him a 
r in the 
rs tort 
ft ſors 
ved by 
n them, 
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r to dif 


the day limited, yet that any time after, during the continu- 
ance of any one of the lives, they are entitled to a renewal 

p30n payment of a new fine at the end of every ſeven years 

| during the vacancy. | I always thought that people were 

| bound to the performance of their agreements, and if a man 

covenants to renew within {ix months after the fall of every 
life, ſurely the court cannot make a new agreement for him, 

But it is ſaid to be the eſtabliſhed law in Ireland and con- 

firmed here. Now I will ſtate ſome of the caſes relied on in 

ſupport of this doctrine, and your lord(hips will be aſtoniſhed 
at the difference between thoſe and the preſent caſe, 


ue from 

W year The caſe of Anderſon v. Seveet, which came before the 
leſſon a Houſe of Lords in 1722, was a caſe under pecaliar circum- 
apſed be ſtances z it was not known whether the cg, gue vie had been 


him, 4 dead or not. Ihe caſe of Lord Rv. Worſtp, which 


be filed came before the Lords in 1740, was alſo under peculiar cir- 
n the . cumſtances, the landlord having been abſent from Ireland, and 
z renewal upon his return having conſented to renew. Theſe caſes, 


therefore, turning upon their peculiar circumſtances did not 
eſtabliſh any general rule as contended by the reſpondent, and 
t reſped- this is proved by the caſe of Pendred v Griffith in, 1744, where 


her que the decree was founded oa the lapſe and omiſſion to renew 
would be vithin the time limited *. | | Upon 
ticles for 


* Prery.—Was not the fraud of the tenant in concealing the death 


ud be pet of the ce tui que vie, a much ſtronger foundation for reſuling a re- 
ect newal! 
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Upon this point, therefore, I am of opinion, it is neceſſy 
that on the falling of a life another ſhould be inſerted in die 
time, and before the day for renewing is elapſed. Thecour 
cannot deſtroy the agreement of the parties : it is expreſsly 
ſtipulated that a renewal ſhould be granted upon the condition 
of the leſſee's paying a fine of half a year's rent in {ix months 
after the fall of every life. Two lives died and no fine wy 
offered, or renewal applied for until long after the expiration 
of the fix months. Here, therefore, is no foundation for 
relief; for this is not like the caſe of a penalty. It is the 
moſt material and eſſential part of the agreement, that the re. 
newal be within the ſix months, and it was intended to he 
ftriftly complied with, becauſe the landlord has the chance 
of a fine by the cgſlui que vie, and to diſpenſe with the lapſe 
and negle& in not naming a new life deprives the landlord of 
the chance of a fine, and renders the agreement of no effed: 
a court of equity cannot give a compenſation ſor the 


damage which may be ſuſtained, it being merely eventual and 


uncertain. 


Beſides in theſe articles there is not'an equa] obligation to 
renew on each of the parties.—— The landlord covenants for 
perpetual renewal on the death of the lives and payment of the 
fines ; but there is no covenant on the part of the tenant, 
He is left by the articles to his choice to renew or not. ln 
this reſpe&, therefore, they are inequitable, and the leſſor hu 
no remedy if he is deprived of bis legal advantage ariſing by 
the lapſe. | | 


Upon the whole 1 think that the court cannot diſpenſe with 


the lefſee's neglect in not renewing according to the covenatt. 
L do not mean to lay it down, that there may not be 
a caſe (as where the omiſſion to renew within the time 
limited proceeds from circumftances like thoſe in the caſts 
cited, and was unavoidable) in which the court would ot 
give relief; but that the neglecting to offer a new, life 
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within the time ſtipulated by the leaſe is fatal, unleſs 5 
ue very equitable reaſons indeed. 


Thoſe for of caſes are not ſuch as deſerve ſupport in a court 


of equity. They ſhould be diſcountenanced as much as poſ- 


fible. They are extremely pernicious and oppreſſive, and a 


| ſubjet of general complaint to the gentlemen of Ireland 


and I am aſtoniſhed at the indulgence ſaid to be ſhewn in thoſe 
caſes in the courts in Treland. But whatever courts might do 


E upon the particular circumſtances of other caſes, yet this is 


a caſe of ſuch ſingular circumſtances, of unfairneſs on the 
part of the reſpondent, that there is not the leaſt pretenſion 


| for relief. I am therefore of opinion, and move that the de- 


cree ſhould be reverſed, and the e s bill diſmiſſed.” 


The decree of the Exchequer for a renewal was accordingly 
rexerſed, 


BATEMAN v. MURRAY. 


THE bill in this caſe was filed in the court of Chancery 
in Ireland, 10th June 1765, by Sophia Murray, widow and 
adminiſtratrix of George Murray, deceaſed, and William Mur- 
ray, a minor, eldeſt ſon and heir of ſaid George Murray, by 
the ſaid Sophia, his mother, and next friend, againſt John 


Bateman, Eſq. and Olivia, Counteſs of Raſſe, his wife and 


others, ſtating that Edward Edwards, being ſeiſed in fee ſim- 
ple of the manor of Haſtings, in the county of Tyrone, * hav- 
„ing power to make leaſes thereof in fee farm, or for any 

“ number of years or lives determinable or renewable,” by 


indented deed, 28th Ofober 1685, did give, grant, enfeoff, 


ad in farm let, unto Thomas M*Cauſland, all that the two 
wwns of Claraghmore and Shegul'y, being part and parcel of 
leid 
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ſaid manor of Haſtings, rox EveR, to hold unto the ſad 


Thomas M*Cauſland, bis heirs and aſſigns in fee farm fc 


EVER, viz. for the life of ſaid Thomas, and of Andrew wy 


| Fobn, his two ſons, and the longeſt liver of them, at che ren 


of 151. with two year old bullocks, and one fat mutton abore 
taxes; ſaid rent to be paid on ſirſt May, and firſt November, in 
which deed was contained the following covenant : And it 
« is agreed between the ſaid parties, that at the death or de 
“ ceale of any of the lives abovementioned, whenſoever i 
« ſhall pleaſe Almighty God to call, that then upon the pa. 
ment of a fine, or ſum of 71. 10s, ſterl. tendered and paid 
unto the faid Edward Edwards, his heirs or aſſigns, wit 
« three months next afier ſuch death, or deceaſe, he or they ſl 
* add another life inſtead thereof by new deed indented unty 
* the ſaid Thomas M*Cauſland, his heirs, or aſſigns, contin 


ing the lives for ever, upon the payment of the aid fine, o } 


* ſum of 71. 10s. ſterl. at the fall of every life as aforeſaid” 
There were alſo covenants for warranty and further afurance 
that the tenants would do ſuit and ſervice at the courts Leet 
and courts Baron of the manor, a covenant of diſtreſs, with 
12d. in the pound nomine peng, — not to alienate without licenſe 
and that the leſſee, his heirs, and aſſigns ſhould make apper 
at every Eaſter court leet, by two ſufficient witneſſes di) 
ſworn, that the ſaid three lives were then alive and in being, 
and upon neglect; it ſhould be lawful for leſſor, his heirs ad 
aſſigns to diſtrain ſor the fine of J. 10s. — In 1708, the 


original indenture, and the lands thereby granted having by 


divers meſne aſſignment, became veſted in James Murray (i 
ther of George Murray, and grandfather of plaintiff Millan 


and it being doubtful whether two of the lives named in tie 


deed had not fallen, James Murray applied for a renewal, and 
by indenture 16th November 1708, reciting at Jarge the or. 
ginal indenture of 28th OFober 168 5, and the ſeveral me{zt 
aſſigments thereof and that Andrew and John . Ca. 
land, (two of the ceſtui que vies ) were gone abroad, and lip 


poſed to be dead, in conſideration of two fines, the ſaid + 
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I gioal indenture was confirmed for the further lives of James 178 6. 
WE Murray, and George, his ſon.— In 1737, Hugh Edwards, to 
Whom the reverſion of the lands had deſcended, made his will, 
(conveying to truſtees, for the uſe of Olivia, his eldeſt daugh- Muxzar.. 
W ter for life, remainder in tail male, remainder over, and af- 


terwards died, leaving the defendant, Olivia, a minor, then 


about eight years old, who became ſeiſed under the will, and 


the truſtrees appointed Ann, the widow of Hugh Edwards 


ö (afterwards Ann Mervyn) receiver of the rents during the 
minority. 


In 1748, a treaty of marriage was concluded, 
and the marriage ſolemnized, between the ſaid George Mur- 
ray and plaintiff Sophia, previous to which articles of agree- 


nent, 26th July 1748, were executed, whereby in conſider- 


ation of ſaid marriage and a marriage portion, George Murray 


covenanted to limit the lands in ſtrict ſettlement, ſubje& to 


ol, a year, jointure to Sophia, and deeds of ſettlement were 
accordingly executed :—Defendant, Olivia, attained age in 
1751, and in February 1754, was married to Richard, late 


Earl of Rofſe, and in September 1756, the lands were ſettled 


upon the Counteſs, for her ſeparate maintenance, under which 


| title ſhe enjoyed the rents until the death of the earl in 1764, 


when ſhe became ſeiſed under her father's will ;—Ann Mer- 
vyn employed George Murray as agent, during the minority 
of the Counteſs, after whoſe marriage accounts were ſettled, 
in which the Earl and Lady Rgf+ had credit for all rent of the 


| premiſſes in queſtion.——After which George Murray was 


continued receiver till 1756, and accounted for the rent till 
his death :— Thomas M*Cauſland, one of the cgſtui que wies in 
the renewal, 1708, died in 1741 ; James Murray, another, 
died in 1746, and George Murray, the remaining one died in 
1763, inteſtate, leaving Sophia his widow ; and William, his 
eldeſt ſon, who became ſeiſed under the marriage ſettlement, 
lubje& to the jointure :—The Counteſs of Rye continued to 
reſide in England till the latter end of 1763, or beginning of 
1764, and ſoon after her return to Treland, deeds of renewal 
vere propoſed and ſent to her, with a ſum of money ſufficient 


for 
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for all fines with intereſt, and an account was ſent giving cre 
dit for all ſuch fines and intereſt, but no notice was taken 
thereof; and in Haller Term 1765, Lady Rofſe brought u 
ejectment for recovery of the premiſſes in queſtion, and i 
Fune following the bill was filed, praying, that Lady Ri 
might be compelled to execute a new leaſe of the premiſes i 


' queſtion, purſuant to the covenant for renewal, and that fi: 


might be reſtrained in the mean time from proceeding ia the 


ejectment. 


Lady Raſe in her anſwer admitted che indenture 1685, aul 
the renewal, 1708, believed that the articles, if any, apc 
the marriage of George Murray, were after marriage, there 
fore voluntary and without conſideration, and therefore the 


| Plaintiff was not a purchaſer ;—that by articles of agreemen, | 


not 21ſt Of. 1730, James and Geo. Murray abſolutely ſold and 
conveyed, or agreed abſolutely to ſell and convey the lands 
to Hugh Edwards, and his heirs, in conſideration of 70, 
but that ſome claim having been ſet up by one M*Carſlaw, 
James Murray and his family were permitted to continue in 
poſſeſſion, until the diſputes and accounts were adjuſted, and 
the rents were to go in diſcharge of part of the purchaſe ms 
ney :— That in 1731, the poſſeſſion was delivered up to 
Hugh Edwards, who out of regard to James Murray permit 
ted him to continue in poſſeſſion of part of the dwelling boi 
and took George Murray into the family as houſe- ſteward, wiv 


by that means gained acceſs to the papers, and took away tle 


account and vouchers of the purchaſe money ; ——That ſhe 
was ignorant of this agreement for a ſale until 1754, when 
the accounts were ſettled upon her marriage, and in the releaſe 
then executed, there was a proviſo that nothing therein cot- 
tained ſhould extend to prejudice her title to the lands. 


Iſſue being joined, witneſſes were . and the de 
fendant, Lady Rofſe having afterwards intermarried with Jh 


Bateman, Eſq. he was made a party to the ſuit, and the caul 
came 
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(ame on to be heard before the Lord Chancellor, 2oth July 
: 1772, when his Loreſhip ordered the following iſſues to be 
W :cicd in a feigned action, by a ſpecial jury of the county of 
. | Tyrone : viz.— Whether any and what agreement was en- Mouzzav.. 
. tered into by the ſaid James or George Murray, with the faid Lord Lif- 
« Hugh Edwards for a fale of their intereſt in the ſaid lands, 
« and of the ſaid leaſe thereof; and in caſe there was any 
« apreement, whether the ſame was carried into execution, 
or whether the ſame was varried or departed Tom, by the 
parties threto, or either of them: Bs 


The iſſues were tried in 1 775, when the jury found, That 


( there was no agreement entered into by the ſaid James or 


« George Murray, or either of them, with ſaid Hugh Ed- 
© werds, for a ſale of their intereſt in the lands in queſtion, 
vor of the ſaid leaſe thereof The defendant applied to ſet 
aſide this yerdit, which the Chancellor refuſed. 


The cauſe was heard on the « judge s certificate and che 


in W od 1776, and 1777. 


Kit, Me. Molen, Davis, Boyd, and Crook/hank for the 
plaintiffs. Leaſes of this kind have been conſidered as per- 
petual intereſts, and are ſold and conveyed as ſuch : They 
vere introduced about the time of the revolution to procure re- 
ſponſibſe tenants by giving them permanent intereſts, which 


| have ſince been conſidered as inheritances ;—la Purnival v. 


Crew, 2 Ath. 83 a bill was filed by the tenant to compel a 
| renewal, which was decreed, and it does not appear that the 
lapſes were accounted for ; this covenant is to be conſidered 


ſdered as renewable notwithſtanding the ſtrongeſt negative 
corenants:— But in the preſent caſe there is no negative co- 
venant, nor even for a re- entry. In Harriſon v. Sir Thomas 


quer for a renewal ; all the lives were gone, no application 
; | had 


according to the cuſtom of this kingdom, where they are con- 
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Prendergaſt, 16th May 1754, a bill was filed in the Exche- 
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had been made for a renewal, and though the leaſe contained 
a negative covenant, a renewal was decreed, ſeptennial fines 
were decreed on the ſuppoſed fall of the lives, which ſhews 


„there muſt have been a lapſe of fourteen. years at leaſt, and 


the lapſe was not accounted for.— In Kirkwood v. Ld: Tyrone, 
a renewal was decreed after a recovery in ejectment.— But in. 
dependent of theſe authorities, the plaintiffs are entitled to a re. 
newal under the circumſtances of the preſent caſe ;—the 
words of the deed paſs a fee-farm ; the tenant covenants to 
prove the exiſtance of the cgſui que vies at every court leet, or 
the leſſor ſnall be entitled to a fine for which he reſerves a 
power to diſtrain, and what ſhews the intention of the parties 
that this leaſe ſhould endure for ever, the rent is reſerved not 
during the continuance of the leaſe, but for ever: ſo that 
even if all the lives were dead, the landlord might maintain an 


action of debt for the rent under the reddendum which is for 


ever. There i is no covenant to ſurrender, or keep the pre- 
miſſes in repair: — There is no covenant by the tenant to pay 
the fines, and therefore there is no breach: The neglect of 
applying for a rene wal is fully accounted for by the reſidence 
of the defendant in England, and there was no neceſſity to ap- 
ply until che death of the laſt life, for the covenant is to renew 
upon the death of any of the lives, and the tender of the fines 
became nugatory from the defence ſet up, that plaintiff's an- 
ceſtors had ſold their intereſt, which defence is falſified by 
the finding of jury :—The argument for the defendants tends 
to reverſe the office of a court of equity; they want to create 


a forfeiture, where, even if there was one, equity would re- 


lieve againſt it: — Though the tenant broke all the covenants 


in his leaſe, it is no ground of forfeiture; before the ſtatute 


which gives an ejectment for non- payment of rent, though 


there was no rent paid for forty years, the tenant did not for- 


OI EEE Irie 9 rt renee els ink LO — y 


feit his intereſt. And ſince the legiſlature has given remedy by I 


ejectment for non-payment of rent, the tenant is allowed ſix 
months to redeem, and why refuſe relief in the caſe of a fine 
where it is given for rent, particularly where the landlord has 

compenſation 


—— —— CU⏑—S3 . 
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compenſation: by intereſt ?!=1 Vern. 83. Equity relieves 
againſt breaches of a condition where compenſation can be 
made. There are a great number of caſes in the courts 
here ſimilar to the preſent. Carpenter v. Stewart, 15 Pebru- 
ary, 1733, in the Exchequer z there was a negative covenant, 
that unleſs the renewal was executed in ſix months, the leaſe 
ſhould be void, the renewal was not demanded within the 
time, and yet there was a decree for the tenant. Wood v. 
Lord Rofſe, was determined on the general principle of com- 
penſation: O' Hara v. Bourke, in the Exchequer, Hil. 1756, there 
was a negative covenant, that unleſs the fines and rent were paid 
yithin a limited time, the landlord might ever after deny a 
renewal ; the firſt life dropped in 1721, the ſecond in 1743, 


the third in 1748 ; an ejectment was brought by the landlord, 
ind no renewal fine was offered but by the bill, which was not 


fled until 1751; Lord Chief Baron Bowes ſaid that ſince 
the caſe of Anderſon v. Sweet, theſe leaſes were entitled to 
be renewed upon the uſual terms of paying ſeptennial fines : 
Shore v. Darnley in the Exchequer, 1766, the bill in that caſe 
was filed in 1764, when two of the lives were dead, one of 
them was ſuppoſed to have died thirty years before the bill 


was filed, and there was a covenant, that unleſs the fine was 


paid, and a life named within ſix months, the covenant ſhould 
be void; in the bill there was not the leaft excuſe given for 


the laches, and yet there was a decree for renewal on pay- 


ment of fines from 1734, when the laſt account was had of 
the life, which was preſumed to have been dead from that 


ime, as appears by the fines given. Suppoſing this doarine 


not to have been well founded, yet after ſuch a length of time 
lace 1720, it was not now to be ſhaken.—Purchaſers have 


been buying for a number of years under the ſanction of theſe 


athorities, and to ſhake them will create a general confuſion. 
—The defendants in this caſe have been guilty of a fraud in 
letting up a title to deprive the tenants of their right of re- 
newal:—And as to the ſuppoſed hardſhip. of the covenant 
not being mutual, the landlord has his remedy in equity, to 

O compel 
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| tenant a court of equity will only relieve againſt accidents 


| lives been named in due time: George Murray was under no 
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compel the tenant to accept of a renewal, or relinquiſh his 


: ; | tefore thi 
claim to it. ; 
h pant in a 
Prime Serjeant, Dennis, the Provoſt, (Hutchinſon) and 7 Aa 
verton, for the defendants. The lives in this caſe are gl F 12 + 
ler 


dead, and the bill was not filed until two years after the death 
of the laſt, therefore the legal eſtate was at that time entirely 
gone, and no compenſation is offered for the chance of fines 
which the landlord might have been entitled to, had ney 
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incapacity of renewing, yet he never named a life within the 
three months purſuant to the covenant, and in all the caſey 
where renewals have been granted after the expiration of the 
time ſtated in the covenant, there was ſome incapacity in the 
and not againſt wilful default. Anderſon v. Sweet before the 
Lords, in 1723, is the firſt caſe, but the rule has been 
changed ſince that time: the value of lands was then certain, 
and compeuſation could be made; the value is now fluQuat- 
ing, and therefore though formerly the tenant might be de. 


Lorc 
creed to a renewal at any time after the fall of the lives, yet 0 OP 
a different rule has been ſince adopted, and the tenant muſt "OM 
adhere to the covenant, or account for the lapſe of time. buen 
Vipon v. Rowley ; the leaſe was in 1697, for three lives, by . they w 
Sir Anthony Lyſter to one A. C. under whom the plairtiff nee held, 
derived; there was a covenant that if the tenant within one ka 


year paid a fine of 100l. and tendered deeds of renewal, the 


1 mance, 
leſſor ſhould renew: A. C. the firſt life died in 1710, the 


fine became payable in March, 1711, but no fine or leaſe was "Ih 
tendered until January 1719, and in the month after a bill "TR 
was filed: in 1723, the cauſe was heard, and the bill was nity of I 
diſmiſſed, becauſe of the aches, From 1711 to 1719, no delay, 
excuſe was made for the lacher; the laſt life did not die until WW = 
after the ſuit was inſtituted. In England leaſes of this kind Bi , FE 
are conſtrued ſtrictly. 3 At. 83. Furnival v. Crew, 2 All. Nude n 
44. Dean and Chapter of Ely v. Stewart. . Ponſonby v. Adams, TP 


before 
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h bir Wi iefore the Lords a few years ago. Rolfe v. Peterſon, a eove- 1783. 
nant in a-leaſe, that if any part of the ancient meadow, paſ- 
ture, or furze ground ſhould be ploughed up, of converted in- BaTEMAN 
to tillage; the leſſee was to pay 51. additional rent for every againſt | 
zcre ſo ploughed up; an action was brought upon this cove- 6 Bro. P. C. 


d Tel. 


are all 


death unt and damages aſſeſſed ; the tenant filed a bill to be re- 417: 

nurely Wi ered againſt this penalty, inaſmuch as the land was not in- N 

f fines ved; Lord CanBpen directed an iſſue of quantum damnifi- 6 Bro. P. o. 
d neu 


un, which order was reverſed upon an appeal, which ſhews aac 
toy ſtrictly parties are held to their covenants —in the caſe 
of Anderſon v. Smeet, ſo much relied upon, there would not 
hve been a decree, but for the miſtake concerning one of the 


der no 
un the 
e Caſey 


of the Wis. — The court will not relieve where there has been an 

in the BW cute dereliction on the part of the tenant ; neither will 

ceida | ey relieve where there has been /uch neglectꝭ as amounts to 

ore tit BW, ucit dereliftion.——In Foote v. Newman, the foundation 

as been of the decree was the minority of the leſſee, and that the 

certain, ladiord kept out of the way to avoid making a renewal.— 

fluQuat- . 1/od v. Lord Roffe, part of the fine had been paid, and 

be de» e Rofſe by his promiſe had diſpenſed with the terms of 

ves, jet Wii covenant, and gave a new equity to the tenant.—!t is a | 
nt mul te to ſay Lord GriLBExT was of opinion theſe leaſes | 
of time. WW inhericances —His ſucceſſors carried the idea too far, | 
lives, by it they were not ſupported by the Houſe of Lords. —It was | 
plairtif Wi > held, that in conditions precedent equity would not in- | 
thin one here, becauſe the party being at law obliged to aver the per- | 
wal, the mance, could not prevail; but that diſtinction is now at | 
710, the Wi end; but though equity will relieve when compenſation 

leaſe wa a be made, yet in the caſe of renewals, the party muſt come 
er a bill Wi wihin a reaſonable time, and with clean hands. The mi- 

bill was nity of Lady Rofſe is the only reaſon aſſigned by the bill for 
1719 = ie delay, but the legiſlature having empowered the guardian 11 Annes 
die until brenew, that was no excuſe ;—the other excuſe now ſet up „3 

this kind Wi, ge admiſhon in the anſwer of Lady Rofſe that ſhe ſet up 

, 2 All. White to the whole intereſt ; but this operates the contrary 

'- Adam's , for it was the ſtrongeſt reaſon why George Murray | 

before O 2 ſhould 
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ſhould have filed his bill: —if he had filed 1 in his life. time, 
Lady Roffe would have had the benefit of a* diſcovery from 


BATEMAN him, of which ſhe is now deprived. It is ſaid, it appears 


. againſt 
MuRRarY. 


to have been the intention of the parties that the leſſee ſhould 
have a perpetual intereſt ; that does not more appear in this 
caſe than in any other of a leaſe of lives renewable; but to 


ſay it is, ia all events, a perpetual intereſt, is to ſpeak a dif. 
ferent language from the parties themſelves :—acceptance of 


rent is an acquieſcence under the leaſe, but no acquieſcence 
under the covenant ; during the lives Lady Rofſe was entitled 
to nothing but the rent, and none has been received after the 
death of all the lives. 


Lord Lirrorn, Chancellor, ſaid, The rules contended for 
on both ſides had been laid down with too great a latitude, 
but he would determine this caſe merely upon its own circum 
ſtances, being very particular :—The original leaſe was (aid 
to be a feoffment; if it was ſo intended, it was clumſily don 


the fine payable at the fall of every life, and the covenant to 


make a new leaſe, would then be nugatory; for by the feof 
ment he had parted with his eſtate, and had nothing aficr- 


wards remaining, and therefore he could not make a leaſe, i 


and the covenant is abſurd :—he was of opinion the intention 
was to make a leaſe for lives renewable. Lord Chief Baron 
G1LBERT only invented the mode of making ſatisfaction for 
lapſe of time by the rule he adopted reſpecting ſeptennial 
ßaes.— Here Lady Roſe might have inſiſted upon a fine every 


year; if ſhe had done ſo, the difficulty might be great: ſie 


has not done ſo, and it comes to the caſes of renewal upon 


terms. His Lordſhip therefore decreed, that the plaintiffs} 


were entitled to relief, and that the plaintiff William Murray 


was entitled to a new grant from the defendants of the lands 


in queſtion, according to the true purport and intent of th 
grants or deeds of the 28th O&ober, 1685, and the 16th NM. 
vember, 1708, upon payment of the ſeveral fines, and interelt 


for the ſame, and of the rents and arrears of rents and duties, 
which 
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which had became due and referred it to the maſter to aſ- 
certain the times when the life in being at the time of ſaid 
grant or deed of 16th November, 1708, and the two addi- 


tional lives therein inſerted, reſpectively determined; and to 


take an account of what was become payable for the fines 
and the 1 intereſt thereof; in doing of which, he was to charge 
fine of ml. IOS. as due on the fall of each of the ſaid 
three lives, which had fallen, and was to compute and allow 
intereſt for the ſame, from the expiration of three months 
from the fall of each life; and was alſo to charge a fine of 
rl. 10s. at the end of every ſeven years from the fall of each 
life reſpectively, reckoning ſeven years for a life, as has been 
uſual in ſuch caſes; and to allow intereſt for each of ſuch 
fines, to be computed from the expiration of three months af- 
ter ſuch ſuppoſed fall of a life; and alſo to take an account 
of what was become dye for the rents and duties reſerved and 


payable by the ſaid deed 16th November 1708, and the maſter 


was to put a value upon the two bullocks, and one fat mutton, 
annually payable, and to charge ſuch value in the faid ac- 


| count; and in computing intereſt on the ſaid feveral fines, the 


maſter was to compute the ſame up to the 1oth of June 1764 
only, the time when a tender is ſaid to have been made to 


the defendant Olivia, in caſe it ſhould appear to the maſter | 


that a ſufficient ſum of money to anſwer the rents, duties, and 
fines, with intereſt of ſuch fines, was made to the defendant 
Olivia on that day, which the maſter was to enquire into: 
and in taking the accounts, the maſter was to make to the 
parties all juſt allowances : And on payment of what ſhould 
appear to be the amount of ſuch fines and intereſt, and of ſuch 
rent and duties, the defendant QO/ivia ſhould execute proper 
conreyances in law, containing a new grant and confirmation 
of the ſaid lands, according to the purport and true meaning 
of the deeds, 28th Ofcber 1685, and 16th November 1708, 
in which the lives of his Royal Highneſs the Prince of Iales, 
and of the plaintiff Milliam Murray, and Mervyn Murray his 
brother, were to be inſerted, as the three lives to ſtand in the 


place 
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place of the lives which had fallen, and all proper parties were 


do join in ſuch new grant or conveyances, as the maſter ſhould 


Mozsax. 


again /f 


A. Wedder- 
burne. 
J. 
Held. 


Mans- 


count for the rents and profits during ſuch her poſſeſſion, and 


BaTzmuan judge neceſſary, according to and ſo far as their reſpedliye 


eſtates and intereſt extended, and as they had power to grant; 
and in caſe the parties diſagreed as to the mode or form of ſuch 
grant and conveyances, the maſter was to ſettle the ſame, - 
Such new grant to be ſubject to the claim and demand of 
plaintiff Sophia, in reſpe& of the gol. per annum, under the 
ſettlement ;—and it being admitted that the defendant Olinig 
had the poſſeſſion of the lands for ſome time, ſhe was to ac. 


the maſter was to take ſuch account, and to make plaintiff 
William Murray an allowance in reſpe& thereof, and that the 
plaintiffs ſhould have their coſts at law, reſpecting the iſſue and 

the trial thereof, but not the coſts in equity. | | 


From this decree the defendants appealed to the Hout 
of Lords of Great Britain, before whom it was contended, 
that the firſt order qught to be reverſed, becauſe the evidence 
of the agreement of the twenty-firſt of Oober 7 30, for ſw. 
render of the leaſe by James Murray, and bis ſon George, 
to the father of Lady Rye, the appellant, being clear and 
uncontradicted, the Lord Chancellor of Ireland ought to haye 
diſmiſſed the reſpondent's bill on the firſt hearing, without 
directing an iſſue for the trial of that fact by a jury. 


But if ſuch iſſue was proper, the final decree, direQing 
the appellant to grant a renewal on the terms therein mention 
ed, is ſubmitted to be improper, for the followiog reaſons ; 
Firft, The covenant on which the reſpondents found their 
pretenſions to a renewal), is only to add a new life on the fal- 
ling of every old one, if the leſſee ſhould pay a fine of 7]. 108. 
within three months after : but inſtead of attending to this 
reſtriction of time, George Murray, through whom the reſpon- 


dents derive their claim, ſuffered two lives to drop, and 
aboye twenty. years to elaſpe without ever tendering a fine; 
2 8 1 5 and 
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and in conſequence of his death in 1763, his life being the 
lat, the leaſe expired before any kind of application was ever 
made for a cenewal ;z clearly therefore, in point of law, the 
right of renewal is ag. longer ſubſiſting. 


Second, Whenever a court of equity is reſorted to for re- 
lief againſt the lapſe of time, it is incumbent on the party 
applying, to allege and prove ſome favourable circumſtances 
in excuſe for the omiſſion : the only facts for this purpoſe, 
in the preſent caſe, are the coverture of the reſpondent, Mrs, 
Murray, and the infancy of her ſon; but however avail- 
able coverture and infancy may be in other inſtances, and even 
though ſuch pleas ſhould jn general be deemed ſufficient, ſtill 
they occur too late to operate in favour of the reſpondents, 


5 


1785. 
—— 


BATEMAN 
agaiaſt 


MuwAx. 


two of the lives having dropped, and more than ſeven years 


from the time preſcribed by the covenant to renew, having 
elapſed, and conſequently the right of renewal having been 
long loſt, before the title of the reſpondents, which is a mar- 
riage ſettlement, dated, and pretended to have been made 
in 1748, but proved not to have been executed 'till 1758, 
commenced. . a | 


Third, The grounds of the decree in Au ſeem prineĩ- 


pally to have been, that the original leaſe in queſtion is with- 
out any negative words to make the covenant of renewal] 
void, if the leſſee ſhould not pay the fine within the three 
months limited, and that a power of diſtraining for the fine of 


renewal is given ; but both of theſe arguments are open to a 


plain anſwer. In reſpect to the firſt, the words of the cove- 
nant expreſs clearly, that the intention of the parties to the 


leaſe was only to allow the leſſee three months for electing 


whether he ſhould renew or not, and therefore it was unne- 


cellary to add negative words. As to the ſecond argument, 


it proceeds on a miſtake, for the power to diſtrain is not for 
the fine of renewal, but for a fine of the like ſum, in caſe of 

the leſſee's neglecting to prove, at any £after court Jeet, the 
| exiſtence 
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exiſtence of the lives in being; which latter meant nothing 
more than to force the tenant to ſhew, from time to time, how 
near the leaſe exiſting was to its determination, or whether it 
was not actually determined, and to remove the onus proband 
from the owner of the inheritance. | 


For the reſpondents it was urged that the decree ought to 
be affirmed for the following reaſons :—Firſ, For that the 
appellants by way of defence to the bill brought by the re. 
ſpondents, have relied on the purchaſe made by Hugh 
Edwards, under the articles of the twenty-firſt Ofober 1730. 
An iſſue having been directed, a verdict has been found, to 
the ſatisfaction of the court, that no ſuch articles were ever 
executed. | 

| 
Second, As to the neglect in tendering the fines for rene: 
al, it is admitted by the appellant, Lady Roſe, in her anſwer, 
that ſhe reſided in England for ſome time before the death of 
George Murray, who was the ſurvivor of the three ceſtui que 
vier named in the deed of 1708, and who died in February 
1763 ; and that ſhe continued in England till November 1763. 
While Lady Roſe remained abroad, or out of Treland, the re- 
ſpondents had no opportunity of tendering the money due for 
fines. It is admitted that ſoon after her return, application 
was made to her for a renewal. A proper tender was then 
made, on behalf of the reſpondent's, of a ſufficient ſum of 
money for the fines due for renewal of the leaſe, with intereſt 
for the ſame, which was refuſed. And it is hoped that theſe 
circumſtances afford a ſufficient apology for any neglect that 
may be imputed to the reſpondents, in not making the tender 


made, and has been offered. It is ſubmitted, therefore, that 
the decree of the court of Chancery in Ireland was perfect 
right. | 
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Lord Tuvarew C. © The ſubject now before your 1785. 


Lordſhips has often been diſcuſſed in courts of equity: — 
There are peculiar words in the habendum of this leaſe, and "OT $a 
the clauſe for renewal, and an argument has been drawn from Muanar. 
them, that the grantee took a fee-fimple. But to that, the an- 

ſwer given by the appellants was plain and concluſive, vis. 

That if the deed conveyed a fee-fimple to the reſpondents, 

they had no buſineſs in a court of equity :—Their remedy 

hy at law by ejectment, and ſatisfied of their inability upon 

that ground, they come into a court of equity, to try whether 

they are intitled to that perpetual renewal which they claim; 

they inſiſt that if by error or accident, they have incurred a for- 

feiture of their right at law, ſtill they are entitled to relief in 

equity upon making a full compenſation to the leſſors by 

paying the fines with intereſt from the time they became 

due. | 525 


The intention of the parties was clearly to grant a leaſe 
which ſhould by perpetual renewals continue for ever. The 


leſſee contracts that he will do certain acts, and the leſſor 


agrees that upon the performance thereof he ſhall have a right 
to perpetual renewal of the demiſed premiſſes; and a perpe- 
mal renewal means an eſtate for ever. But that is under a co- 
yenant on the tenant's part to do all thoſe acts which he 
agreed to perform: But the contract on the part of the leſſee 
is not complied with: no ſum was tendered within the limit- 
ed times after the dropping of the lives for the purchaſe of 
a new life according to the terms of the covenant. The leſſee 
then has negleRed to do that which he ought to have done.— 
How is equity to interfere ?=Can conſcience compel a man 
to do that which he has not agreed to do lt is clear he has 
no remedy at law :—it is agreed the right of the leſſees upon 
theſe covenants has never been aſcertained by any ſettled rule. 
But I take the rule to be this : — Courts of equity will relieve the 
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on bis own part, but zoill never afſift him where n right 
by his own groſs l or neglect. 


Bur i it has been argued, that if the leſſee has not 1 
bis right, he ought to be let into his renewal, and that the 
real value of the eſtate is great, and far beyond the value of the 
fines, and that he therefore cannot be preſumed to have intended 
to forfeit his right, and that he has not by any act given cauſe 


for conjecture, that he had or ever intended to abandon that 


night which he had to a perpetual renewal, But I take the 


rule to be this :>That when the lefſee has loft bis legal right, ke 


muſ} prove ſome fraud on the part of the leſſor, by ewhich he aba 
deburred the exerciſe of his right, or ſome accident or misfortune on 
bis own part which be could not prevent, by means whereof he 
cas diſabled from applying at the ſtated times for à renewal accord. 
ing to the jerms of his leaſe. I take the true reaſon why Georg: 
Murray did not attempt to renew to be, becauſe he feared the 
contract for ſale in 1730, between his father, himſelf, and 
Hugh Edwards had effeQually barred him not only of that right, 
but of any right to the eſtate, 


It has been argued that covenants: of this kind ought to re- 
ceive the broadeſt extent, that much property will depend 
upon this deciſion, and that if this decree ſhould be reverſed, 


it will cauſe a great confuſion in Treland.— But I do not fe 


that any inconvenience can ariſe from ſuch a deciſion. It will 
put them on making their leaſes with accuracy and enforce a 


due compliance with the ſpecific terms on which they are | 


made. This doArine reduces the law upon this head to the 


cleareſt and moſt ſimple light poſſible, but an unlimited * 
to renewal entangles this ſpecies of property in Jreland in 
conſtant ſeries of litigation,” 


It was ORDERED and aDJUDGED that the orders and de- 
crees complained of be reverſed, and the reſpondent” 8 ll dil- 
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s right Tur importance of the ſubject, and the doubt which has 1785. 
been entertained, that our own deciſions, even ſince the te- | | 


nantry act, have not been perfectly conſiſtent, will, I ſhould bn es 
doned humbly hope, be received as an apology for the length of a 1 1 | 
nat the note, which might otherwiſe be conſidered as inexcuſably ax. 
of the prolix. | | a : 
tended 
n cauſe Having taken the liberty to quote Lord MovunT-Mogxes's 


on that hiſtory of the /r Parl. his lordſhip will excuſe me, if 1 ſug- 
ke the geſt an anſwer to a doubt expreſſed by his lordſhip with re- 
ioht, he ſpect to the propriety of a ſtatute paſſed in this kingdom in the 
be wa reign of Charles II. In the - firſt a. p. 423, enumerating 


tune on the ſeveral ſtatutes enacted in the 14 & 15 Car. 2. the noble 
reof he author mentions. one paſſed for the purpoſe © of making inn- 
accord. bolders and others anſwerable for horſes which they took the 
George charge of keeping in their ſtables or out grounds.” This 
red the ſtatute, he lays, has an extraordinary appearance, as it ſeems 
If, and odd, that ſuch a proviſion was neceſſary.— The noble author 
at right, was not aware, that at common law inn-keepers were only 


anſwerable for ſuch goods as were infra hoſpitium, and that it 
had been expreſsly determined, that if a man comes to a com- 
t to re- mon inn, and delivers his horſe to the hoſtler, and requires 
depend him to put the horſe to paſture, which is done accordingly, 
everſed, the inn - holder is not anſwerable, if the horſe be ſtolen, 8 Co. 
not fe 63. Calyes caſe. The 1riſh ſtatute was deſigned to remedy 


It will the miſchief which aroſe from the negligence of inn-holders, 
(force a who, as cited by the preamble, had become more negligent, 
they are | becauſe, it was conceived, that they were not anſwerable fur 
d to the any horſes" which were turned by them to graſs. 
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Buzrov. GUSTAVUS HUME, Eſq. Plaintiff in Error, 


WILLIAM BURTON, Eſq. 


fon and heir of the Right | 
Hon. Benjamin Burton, 
Efq. deceaſed, | 


Defendant in 
Er ror, 


May the roth. 1785. 


IN obedience to the order of parliament in 
this caſe, a new trial was had at the bar of the 
King's Bench, on the 22d of November, 1784, 
when the counſel for the plaintiff again offered 
to give parol evidence to prove the fact upon 
which iſſue was joined, that is, to ſhew that 


at the time of the caption of the warrant of 


attorney, &c. the ſaid Nicholas, Earl of Ely was 
of unſound mind. 83 5 


% 


We ur 


. 


cord, and caption of ſaid fine and warrant of attorney and caption thereof held to 


de concluſive evidence of che ſanity of Lord Ely to make a warrant of attorney, and 
toficr a recovery, the iſſue upon his ſanity being joined after his death, and the war. 
zant of attorney and caption thercof appearing to have been made and acknovledye! 
before the Ch. J. C. B. at the ſame time that the caption of the fine was taken and 
acknowledged by and before him and the tenant to the pr ecipe in laid zecovery being 
wade by tine leyied by Lord Ely. 5 
here a fine with proclamation is levied by tenant in tail, and the precihe is brought 
in the ſame term againſt the conuſee of ſuch fine, and a common recovery toffuccd 
therevpon ſuch fine fræcipe and common recovery form one common allurance. 
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Zut counſel for the defendant inſiſted, 


that 


the plaintiff ought not to be allowed to go into 


ſuch evidence; inaſmuch as they on the part 


of the defendant had evidence of retord to pro- 
duce, which was concluſive to the fact in iſſue, 
and therefore could not be controverted ;— 
that is to ſay, a commiſſion iſſued out of the 
court of Chancery on the igth day of Decem- 
ber, 1766, on the petition of George Rochfort 
and Alice his wife, the father and mother of 
the plaintiff, on behalf of themſelves and of 
the plaintiff, to try the ſanity of Nicholas Hume, 
Farl of Ely, and the inquiſition taken in con- 
ſequence of ſuch commiſſion on the 19th day 
of January 1767; by which inquiſition it was 
found, that the ſaid Nicholas Hume, Earl of Ely, 
was not an idiot, or perſon of unſound mind: 
and alſo a fine with proclamations, levied 
of the lands, of which the recovery ſought to 


be impeached, had been ſuffered, and taken 


before the Chief Juſtice of the Common Pleas, 
on the ſame day, on which the warrant was ac- 
knowledged ; which fine was levied to Henry 
Loftus for the purpoſe of making him tenant to the 


pracipe in that recovery. 


The counſel for the plaintiff objected to the 
reading of the fine, præcipe, concord, and cap- 
tion of the ſaid fine and inquiſition, until the 
plaintiff ſhould have firſt gone through his evi- 


dence ; but the court being of opinion 


that 


they 
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” accordingly given in evidence, and the defen - 


dant's counſel inſiſted, that they were conclu- 
ſive evidence of the ſanity of the ſaid Nicholas 
Hume, Earl of Ely, upon the iſſue knit be. 
tween the parties, and that no parol evidence 
ought to be received on the part of the plain. 
tiff in error againſt them. 


Ihe court declared their opinion, that the 


_ commiſſion and inquiſition were not conclu- 


ſive evidence of the ſanity of Lord Ely, but 
that the fine, præcipe, concord, and caption 


of the ſaid fine, and the warrant of attorney 
were concluſive evidence of his ſanity, and 
; refuſed to ſuffer the plaintiff to go into parol 
evidence. The counſel for the plaintiff ex- 
cepted to this opinion: — The jury found that 


Lord Ely was at the time, &c. compos mentis 
and of found mind, whereupon the court of 
King's Bench affirmed the judgment of the 
Common Pleas. 


The record being again brought before par- 
lament by writ of error, the Judges of the 
King's Bench, vis. Lord EARLSsrokr, (a) Chief 


Juſtice, 


{a} The Right Honourable Jon Scorr, who was appointed Chief 


Juſtice in the room of Lord Ax Nx, deceaſed, and created a peer by 
the title H Baron KAxksror. 
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ſuſtice, Mr. Juſtice Rozinson, and Mr. Juſ- 
tice HEnN attended purſuant to order, and ac- 


| knowledged their ſeals to the bill of exceptions, 


which ſet out the commiſſion and inquiſition, 
the fine, præcipe, concord, and caption of the 
fine, and the warrant of attorney, verbatim. 


The counſel for the plaintiff now argued, 
that the court of King's Bench ought to have 
permitted them to have laid before the jury, 
evidence, to prove the fact referred by both 


ſarties to the determination of the jury, and 


ought not to have determined that the ſaid 
fine and caption of the ſaid warrant were con- 
duſive evidence of the fact, and that the reco- 
very ought to be reverſed, firſt, becauſe it. is 
n incontrovertible maxim in law, That the fine 
of a tenant in tail does nat take away the right of 
lin in remainder. But if the fine levied by 
Nicholas Hume, Lord Ely, ſhall be held conclu- 
fre evidence of his ſanity againſt the plaintiff 
in error, ſo as to eſtop him from proving that 
Larl Nicholas was not of ſound mind at the 
times ſet forth in the pleadings, then the fine of 


the tenant in tail ſhall be made by the Judges 


to do indirectly that which the law declares it 
annot do dired/y, namely, to deſtroy the title 
ak the remainder-man. 
the Lords having reverſed the judgment of the 
court of King's Bench, which held-the record 
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of the recovery concluſive evidence of the fi. 
nity of Earl Nicholas, and having directed the 
parties to proceed to a new trial upon the iflue 
joined between them upon that fact, it is now 
ſettled by the final judicature, that a recovery 
ſuffered by : warrant of attorney, may be re. 
verſed for the incapacity of the vouchee, ap. 
pearing by attorney, and that the remainder. 
man affected by that erroneous recovery has a 
right to prove before a jury that the vouchet 


der- man has in the recovery was non compos mentit, but if the 


a right to 
prove vou; 
chee in a 
recovery 
men cem pot. 


fine of Nicholas Lord Ely, ſhall be allowed to 


operate as an eſtoppel againſt all proof of the 
unſoundneſs of his mind at the time ſpecified 
in the iſſue, then the recovery which has been 


_ adjudged reverſable for that error, will be- 


come irreverſable by the effect of a fine, which 
in itſelf could not prejudice the right of the 
remainder-man, and thus the late deciſion of 
the Houſe in this caſe would be rendered alto- 


gether nugatory and ineffectual. Thirdly, 


becauſe the preſent action was a writ of error 
to reverſe the common recovery ſuffered by 
Earl Nicholas, and not to reverſe any other 
act of his whatſoever ; the validity or effect of 
the fine is not now in controverſy between the 
parties; the rule, which ſays, that a fine ſbull 
not be queſtioned for the inſanity of the conufor, ap- 
plies not to the cafe of a plaintiff, who does 
not ſeek to impeach or interfere with that fine, 


but 
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but merely to reverſe a judgment in another 
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ſpecies of real action, namely, a common re- 9 


covery; the fine may be good, and the reco- 
very erroneous ; and although a fine may be 
allowed to protect itſelf, yet to infer from 
thence, that any other act of the perſon, who 


levied that fine, ſhall not be impeached for in- 


fanity, is to give an operation to fines, which, 
till the preſent caſe, has never been thought 


| of, —Fourthly, becauſe the iſſue in the preſent 


caſe 18, whether Lord Ely was on the 19th day 
of June, the day of the Ze/te of the writ of en- 
try, and the 6th day of July, the day of the 
judgment, and the 87h day of July, the day of 
the ſuppoſed acknowledgment of the warrant 
of attorney, of ſound mind, &c. and if the plain- 

tiff had given ſufficient evidence of inſanity 
at any of thoſe periods, there ſhould have been 


judgment to reverſe the recovery, but the cap- 
tion of the fine could not have proved the ſa- 


nity of Earl Nicholas at thoſe ſeveral periods; 
and therefore ought not to have been allowed 
to operate as an eſtoppel to the evidence on the 
part of the plaintiff. —Fifthly, becauſe from 
the preceding reaſons it maniteſtly appears, 


that the fine levied by Earl Nicholas is not con- 


cufive evidence of his ſanity upon the iflue 
joined, between the parties in this cauſe, and 
it has been ſolemnly decided by the Houſe, 
that the warrant of attorney, acknowledged 
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before the Chief Juſtice in the common rec. 
very, is not concluſive evidence of ſanity ; ſo 
far therefore as the judgment of the court of 
King's Bench declares the fine to be, on this 
action, concluſive evidence of his ſanity, it 
militates againſt -the ſettled maxims which 
govern fines and recoveries ; and ſo far as it 
declares the warrant of attorney to be conclu. 


five evidence of the ſanity, it is directly ſub. 


verſive of the judgment of the Houſe; and if 
neither the fine, the warrant of attorney, or 
the inquiſition, are ſeparately concluſive evi. 
dence of the ſanity, it is impoſſible they can 
become ſo, by being united, for though ſeve- 
ral cireumſtances when joined together may 
greatly increaſe, the maſs or weight of eri. 
dence, yet it ſeems fepugnant to the natural 
courſe of things, that concluſive evidence 
ſhould ariſe from ever fo many circumſtances 


or pieces of evidence, not one of which being 


in itſelf concluſive evidence, Sixthly, be. 


cauſe the parties here have joined iſſue on the 


fact of fanity : the queſtion, whether Nicholas 
Lord Ely was of found mind or not, at ths 
times mentioned in the pleadings, 1s a mere 
matter of fa&, fit only to be tried and decided 
by a jury, and is a point, which the parties 
have themſelves expreſply referred to a jury; 
it is therefore conceived, that the jury ought 


to have been permitted to try the point in 
| | iſſue 
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iſſue between the parties, and that the plaintiff 
ad a right to lay his evidence before thetn.— 
Syenthly, becauſe the proof of the iſſue 
ky, in this caſe, on the plaintiff in error, 


and the defendant ſhould not have been 


permitted to have gone into any evidence 
an his part, until the, plaintiff had laid the 
Fhole of the evidence, which ſupported his 
legation in the pleadipgs, before the jury, 


tle truth, if they think fit. Whereas the court 
o King's Bench prevented the plaintiff from 
lying any evidence on his part before the jury, 
ad permitted the defendant to produce evi- 
(ence, which, even in their ownopinion, was not 
concluſive 3 that is, the court allowed one of 


the parties to go into the proof of his caſe, and 
(enied that right to the other. 


It was argued for the defendant that the 
pdgment of the court of King's Bench ought 
be affirmed :!—Firſt, becauſe the inquiſi- 
lions, finding, That Nicholas Hume, Earl of 
Ly, was not an idiot, or perſon of unſound 
mind,” was concluſive as to the fact in iſſue, 
pon the preſent writ of error. With reſpect 
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J. Fitz-Gib- 
bon. 

H. Car le- 
ton. 


o perſonal diſability, ariſing from a defect of 


underſtanding, the law admits of no degrees 
n ſuch a defect, fave only, idiocy and lunacy.— 
Aman of full age, neither idiot nor lunatick, 
1 is, 


No deprecs 


of defects of 


uuderſtand- 
ing ſave 
idiocy and 
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court of law, no man can be conſidered to be 


1785 is, in che eye of the law, completely ii juri, il #197 
Hor —No att of his can be impeached in a cour: ſime ; 
Bearox, Of law for defect of underſtanding ; and in: 9a 


findin 


either idiot or lunatick, until he be ſo found 
on record, — The ancient mode of proceeding 
in order to aſcertain the fact of idiocy or lun. 
cy, ſeems to have been by writ directed to the 
ſheriff, or the eſcheator. The modern pric. 
tice is, to petition the Chancellor, to iffue x 
commiſſion to enquire, whether or not, the 
party be idiot or lunatick.—In either caſe, the 
enquiry muſt be by a jury of twelve men, 
who proceed to determine the fact, as well by 
extrinſick evidence (if neceſſary) as by a per. 
ſonal examination.—lf upon the inquiſition r. 
turned, the party be found idiot or lunatick, 
this finding is traverſable ; but if he be found 
not to be idiot or lunatick, this finding is not 
traverſable (a).— In the one caſe, the party 
may himſelf, or his friends may, for him, 
come into the court of Chancery, and deſire 
that he may be examined, and the trial ſhallb: 
by examination, and the finding upon that 
examination, be it what it may, is peremptory, 
Bro. Tit. Idiot. H. 4. 9 Co. 31. F. N. B. 13, 233 
new edit. 531. The law then appears to be 
clear, that whether upon a writ iſſued de idiot! 

inquirendi 


(a) Vid. Appendix, No. II. and III. 
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inquirendo, or upon a commiſſion iflued for the 
me purpoſe, a man if he be found idiot or 
lunatick, may traverſe that finding, and the 
finding upon ſuch traverſe ſhall be perempto- 
ry; but if he be found ſane, ſuch finding is, 
in the firſt! inſtance, peremptory, and never 
can be traverſed : and ſo it was determined in 
z former ſtage in this cauſe, by the Lord Chan- 
cellor Bowes, upon an application made on the 
part of the plaintiff to his Lordſhip, to dire& a 
new inquiry with. reſpect to the ſanity of 
Nicholas, Earl of Ely, when his Lordſhip was 
pleaſed to declare, That there was no in- 
« ſtance in the hiſtory of the Engliſh law of a 
* ſecond inquiry, where the party was found 


* lane, that upon ſuch a finding, the party was, 
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A finding of 
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« for ever, in the eye of the law, completely 


* ſui juris; and accordingly his Lordſhip diſ- 
charged an order of his court, which reſtrain- 


ed Nicholas, Earl of Ely, from ſuffering reco- 


rertes of his eſtates ; in conſequence of which, 
the recovery, which the plaintiff now ſeeks to 
impeach, was ſuffered (a).—Secondly, becauſe, if 
during the life of the party, after an inquiſition 
inding him ſane, no farther inquiry can by law 
be made reſpecting his ſanity, it ſeems to 
arry very great abſurdity and injuſtice, on 
the face of it, to ſuppoſe that ſuch an inquiry 

| can 


(a) Vid. Appendix, No. II. 
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can be made, after his death; the proper mode 
of trial is by perſonal inſpection; in the caſe of 
a traverſe by a party, who is found idiot or 
lunatick, perſonal examination is the only 
mode of trial, which can be admitted, and 


this alone ſeems deciſive againſt the plaintif, 
upon the preſent queſtion, and ſo it has been 


determined by Lord Hardiwicke, 3 Ath. 3 12.— 
Thirdly, if, after the death of a man, who has 
been found ſane upon a ſolemn trial, by the 
verdict of twelve men, his heir, or a remain. 


der-man, ſhall be allowed to impeach his ad, 
upon an allegation of inſanity, the miſchief 


and injuitice of ſuch a proceeding, would be 
truly alarming. The object in iſluing a com. 
miſſion of idiocy or lunacy, is to aſcertain, 
whether\the party ſhall be allowed to exerciſe 
acts of dominion over his property, or whe: 
ther his perſon and eſtate ſhall be taken into 


the cuſtody of the crown for the benefit and 


Alienations 
not of te- 

cord by an 
idiot after 

inquiſition 

may be 


_ avoided by 


ici. fa. 


ſafety of his heir ;—accordingly, no act of 
man can be impeached in a court of law, upon 
the ground of inſanity, until after inquiſition 
finding him idiot or lunatick :—After ſuch an 


inquiſition, alienations by him, not of record, 
may be avoided by /cire facias, at the ſuit of the 


crown, but at the ſuit of the crown only ; and 


if ſuch alienation has been by matter of record, 
it cannot be avoided even by ſcire facias at the 
ſuit of the crown, 4 Co. 126, What then mult 
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be the conſequence to purchaſers and creditors, 

who may be induced to deal with a man, who 

upon a ſolemn trial, has been determined to be, 

in the eye of the law, completely /ui juris, if, 
at any diſtance of time after his death, his heir, 
or a remainder-man ſhall be allowed to im- 
peach his acts, whether of record or not, upon 
alleged incapacity, and that too, when from 
the death of the party, the proper mode of 
trial, by perſonal inſpection, has become im- 
poſſible ?—lt is therefore humbly ſubmitted, 
35 was emphatically ſtated, by the firſt law au- 
thority in this kingdom, in delivering his opi- 
nion judicially in a former ſtage of this cauſe ; 
—* That no court of juſtice is now at liberty 
„to go into an enquiry, whether Nicholas, 
* Larl of Ely, was an idiot or of unſound 
* mind ; the finding is concluſive ; that point 
* has now reccived a final determination, in 


* proper, grave courſe; and, if it could be 


* again examined into, it would be of moſt 
dangerous conſequence : in the Earl's life 
* time he might have traverſed, if the finding 
* had been againſt him, but the finding was 
* for him, by which he was left to the liberty 
* of his perſon, and of his eſtate.” (4).— 

Fourthly, it was ſubmitted, that the fine, in 
this caſe, if it ſtood alone, muſt of neceſlity, 
conclude. the queſtion of ſanity, In every real 
action 


(a) Vid. Appendix, No. III. 


215 
1785. 
— 


Heu ur 
againſt 


Buro. 


A fine con- 
cluſire of 


ſanity. 


216 


1785 


Hun 
againſt 


BURTON. 


by fine. 


it, This argument however, reſts upon a 
| \ grols 


Caſes in Parliament, 


action, there muſt be a demandant and 2 te. 
nant; the demandant is the party grieved, 
who, in a courſe of juſtice demands reparation 
for a tort done to him; the tenant 1s the 
wrong doer, who with- holds the land demand. 
ed; hence it is, that in every common rec. 
very, it is neceſſary in the firſt inſtance, that 
the party, who means to ſuffer it, ſhall convey 
an eſtate of freehold in the land to the nomi. 
nal tenant; becauſe though a common reco- 


very is, to ſome intents, deemed a fictitious 
proceeding, yet the forms of an adverſary | 


action muſt be obſerved. In this caſe, the 
freehold was conveyed by Nicholas, Earl of 
Ely, to Henry Loftus, the tenant'in the recovery, 
It cannot be queſtioned, that the 
Chief Juſtice, who took the acknowledgment 
of that fine, by ſo doing, judicially determined 
the capacity of Earl Nicholas to acknowledge 


the fine, or in other words, to convey the 


freehold of his eſtate, for the purpoſe of ſuffer. 
ing a common recovery. It was accordingly 
admitted in argument by the plaintiff 
. counſel i in the court below, that the fine could 
never be ſhaken, upon the ground of incaps- 
city in Earl Nicholas; but an attempt was made, 


[ to evade the force of it, by inſiſting, that with 


reſpect to any diſtinct and different proceed. 
ing, no evidence whatever of ſanity aroſe from 
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groſs and unfounded aſſumption of a fat; 1785 
becauſe here the evidence applied not to a diſ- —.— 
tint and different proceeding, but to differ- gat 
Boa rox. 


ent branches of one and the ſame proceeding. 
In this caſe, the fine was levied by the vouchee, 
for the purpoſe of making a tenant to the 
pracipe in this recovery; this appears on re- 
cord, by the writ of entry brought by the de- 
mandant in the recovery, apainſt the conuſee 


of the fine, and the fine and recovery, are but 


one aſſurance to cut of the entail, Pigott, 54. 
ſo that it is plain and palpable, that if the plain- 
tiff cannot by law impeach the fine, which 
makes a tenant to the præcipe, for infanity in 


Earl Nicholas (which it is admitted he cannot) 


he is equally concluded from impeaching every 
other branch of the recovery, which is found- 
ed on that ſine, upon the fame ground of inca- 
pacity ; all conſtituting one and the ſame con: 
veyance, or common aſſurance. 


was not of ſound mind when he appointed an 
attorney to appear for him.—Now the ac- 
knowledgment of the fine, and the acknow- 
ledgment of the warrant of attorney were taken 
at one and the ſame time, for one andthe ſame 
purpoſe, by theſame Chief Juſtice, and compoſed 
only different parts of the ſame legal tranſaction, 
and it is admitted, . That the caption of the 
* acknowledgment of the fine is concluſive 


Fifthly, 
the error aſſigned here is, that Earl Nicholat 
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that time to convey the freehold of his 
« eſtate to the tenant in the recovery, and 
<* that the Chief Juſtice of the court of Com. 
* mon Pleas did by taking the acknowledg. 
% ment of that fine, judicially determine his 
© capacity for this purpoſe.” Upon what 


principle then of reaſon or common ſenſe can 


it be aſſerted, that it is not equally concluſive 
evidence of his capacity, at the ſame moment, 
to acknowledge the warrant of attorney, which 
is but another and a ſubordinate act neceſſary 
to give effect to that conveyance, of which, 
it muſt be admitted, the fine is and was meant 
to be the ground and foundation. ——Sixthly, 


for that a common recovery is but a certain 


form or courſe allowed by the law to be ob- 
ſerved for the better aſſurance of lands, and 
was originally introduced, for the expreſ; 
purpoſe cf barring eſtates tail, remainders and 
reverſions. Common recoveries, therefore, 
are always objects of favour and protection in 
a court of law. In the language of Lord 
Hobart, © Judges are aſtute in ſupporting them, 
and in inventing reaſons to maintain their 
< authority.” Defects, which in adverſary 
actions, would be fatal, are over-looked in 
common recoveries, This poſition is fully war- 
ranted by a very recent adjudication of the 
court of King's Bench of Ireland, which was 
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afterwards affirmed upon a writ of error return- 1 785. 
ed to the King's Bench at We/tmin/ter (a). 38 

. againſt 
BURTGN., 


Mr. ATTORNEY GENERAL (Fitz-G1BB0N) 
for defendant.— This is a writ of error 
brought to reverſe a judgment of .the King's 
Bench, affirming a judgment of the court of 
Common Pleas in a common recovery, in 
which Benjamin Burton was demandant, and 
Henry Loftus tenant :—This writ of error is 
founded upon a bill of exceptions taken to the 
opinion. of the court of King's Bench upon the 
trial of the iſſue below, When this cauſe was 


formerly at hearing before your Lordſhips, 


the queſtion was, Whether the warrant ap- 


„ pearing in the body of the record removed 
from the Common Pleas to the court of 
« King's Bench contained evidence to preclude 
the plaintiff from going into parol and cir- 


„ cumſtantial evidence of unſound mind in 
Nicholas, Earl of Ely?'”?——1 did then ſub- 


mit to your. Lordſhips, that the Chief Juſtice, 
in taking the acknowledgment of the warrant 
of attorney, did record the aſſent of the party 


to put an attorney in his place to appear for 


him; and I did then cite to your Lordſhips 
an authority (5) expreſsly in the point, from 
| which 


{a) Maſſey v. Rice. Coup. 346. 
- (5) Year Book, 7 H, 4. pl. 22. ry 


poo maggno —— r ——jç˖r%—5é;ð — 


# 


| 
1 
1 
| 
= 
| 
1 
: 
| 
| 
| 
[i 
} 


Caſes in Parliament. 


which 1 argued that the Chief Juſtice in record. 
ing the aſſent of the party, did of neceſſity 
record his capacity to aſſent; no anſwer was 


given to that argument at the bar. But your 


Lordſhips were pleaſed to reverſe the judg. 
ment of the court of King's Bench, and there. 
fore I ſhall not fay one word more upon that 
ſubject. The error alleged here is, that Niche. 
lat, the ſecond Earl of Ely, was an idiot, or of 
unſound mind, and the fimple queſtion is, 


Whether upon this bill of exceptions it ap. 


< pears that the defendant in error gave ei. 
* dence of record in the court below, which 


of neceflity precluded the plaintiff from going 


< into parol evidence upon this iſſue? I ſhall 
Rate the bill of exceptions:—There appears to be 
a fine acknowledged by the Earl of Ely on the 
8th of July —— on the ſame day on which 
the warrant of attorney was acknowledged: 
the acknowledgment of the fine and of the 
warrant were taken at one and the ſame time 
Þy the ſame Chief Juſtice; and it appears that 
this fine was levied by the- vouchee for the 
purpoſe of making a tenant to the præcipe in 
this recovery: this appears on record by the 
writ of entry brought againſt the conuſee, 


and is ſtated explicitly in the bill of exceptions. 


Mr. Molſe has been pleaſed to ſtate that there 


is not a word of the fine, or inquiſition on 


the 
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the record. —If my learned friend will abide 


the queſtion ; for if they do not appear on the 


record, there is an end of the writ of error ; 


becauſe it is founded on the bill of exceptions, 
and in that the fine, the warrant and the in- 
quiſition are all ſtated. —Another bold aſſertion 
is, that we are precluded from ſaying a word 
of the inquiſition, becauſe the court declared 


it was not concluſive evidence, and we took 


no bill of exceptions to that opinion : ſo be- 


- cauſe I did not take a bill of exceptions to the 


reaſons given for the judgment in my favour, 
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lam to be precluded from ſaying a word upon 


the ſubjeQ of this inquiſition. I ſhould make 
a pretty figure at your Lordfhips bar with a 


writ of error in my hand from a judgment 


pronounced in my favour, becauſe that judg- 
ment may be ſupported upon a different ground 


from that which was ſtated by the learned 


Judges in the court below. But I underſtand 
this manceuvre completely :—it is a pretence 
of counſel to avoid ſtating his objections to 


this inquiſition until he comes to reply, in or- 


der to deprive me of an opportunity to anſwer 
him. But I hope your Lordſhips will call 


upon him to ſtate his objections to this inqui- 
ſition as evidence now, or that you will not 


ſuffer him to ſay one word on the ſubject when 
he is called upon to reply. — 


Here 
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a Here Mr. Attarney General fat down. 


Lord 8 Nr. Attorney, you 
had better go on, 


A GenzraL,—Then, my lords, 
I am under the neceſlity to conjecture what 
will be objected on this head, and to conjec- 
ture what my learned friend will fay :—if any 
thing could impreſs upon my mind more than 
before the ſtrength of this caſe, I ſhould be 
convinced of it by the conduct of my learned 
friend. It is the ſingle inſtance I will venture 
to ſay, in which he has reſort ed to bold and 
unfounded aſſertions without one authority to 
ſupport them. The firſt aſſertion is, that we 
have put ſeveral pieces of evidence together 
not in themſelves concluſive, to make up what 
we call one piece; or as, ohe of the gentlemen 
has faid, one conglobed piece of concluſive 
evidence. Now I appeal to the caſe to which 
I have -put my name, whether each of thoſe 
pieces of evidence is not infiſted upon as con- 
cluſive in jitſelf:— I utterly diſclaim the charge 
of uniting them. My learned friend has ſaid, 
that for the firſt time the defendant in this 
cauſe was permitted to give evidence of a nega- 
tive; to give evidence to ſtop the plaintifl's 
mouth, aud that the plaintiff was told, he 


ſnould | 
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hould not be allowed to give any evidence. 


That it was not the firſt inſtance in which this 
was done, I will ſhew by the caſe of Jones. 
v. Bow Carth. 225, There on a trial at bar 
in ejectment, the defendant by way of antici- 
pation moved, that the plaintiff ſhould not 
be allowed to give evidence of a- marriage, 
becauſe there was a ſentence in the eccleſiaſti- 
cal court that there was no marriage, and the 
court accordingly were of opinion, that the 
judgmgnt of- the eccleſiaſtical court upon the 
marriage was concluſive evidence to the 
paintiff of that fact, and he was accordingly 
nonſuited. This gives an explicit anſwer to 
two aflertions of my learned friend, 1ſt, that 
this was the firſt inſtance where a defendant 
was permitted to give evidence of a negative to 
ſop the plaintift's mouth :—and the and af- 
ſertion was, that there was no ſuch thing as 
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7 5 
concluſive evidence: but I ſhall not let down 


this laſt aſſertion quite ſo eaſy. You will find 
in the 11 St. Tr. 128, The Ducheſs of King /ton's 
caſe, the fame courſe of proceeding was adopt- 
ed; and it is every days experience in eject. 


ments, where a five with proclamations and 


non-claim is produced to the court to prevent 
the plaintiff from going into a caſe which can 
be of no effect. If I were to take exceptions 
to the courſe of proceedings below, I ſhould 
urge, that the court had allowed the plaintiff 

5 to 
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to go too far in letting him Rate a caſe, which 
I humbly contended they ought not to have 
done. The queſtion then is on the evidence 
that was produced, and it is fimply this:— 
The error aſſigned is, that when Nicholas, 
earl of Eh, the vouchee, put Hector Grahan 
and Hill Matthews into his place to appear for 
him as vouchee in this common recovery, he 
was of unſound mind :—for as to the other 
periods, they are not at all to the purpoſe ; for 
if he was not of unſound mind when-he ap. 
pointed the attorney to appear for him there | 
is an end to the error aſſigned. Then I con. 
tend for it, that the inquiſition was concluſive 
as to that fact againſt all mankind. It is given 
up that there is no difference between legal, 
and equitable incapacity. The diſtinction be. 
tween idiot, and lunatick and fooliſh gentle. 
man is unknown in the law: —it has occurred 
fror the firſt time in this caſe. I am ſpeaking 
no in a court of law, and I defy any man to 
ſhew me either principle, or precedent to ſup- 
port ſuch a diſtinction: a man of full age who 
is neither idiot, or lunatick, is in the eye of the 
law completely ſui juris; he is left to the full 
liberty of his perſon and eſtate, and I will prove 
that in a court of law, no act of any man can be 
impeached for incapacity, till he is found idiot 
or lunatick on record. With reſpect to the 
cuſtody * the perſons aud eſtates of idiots and 
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lunaticks, it was a power not originally in the 1785. 
crown, but given to it by ſtatute for the Fo 


benefit of the ſubject. In 2 Iiſt. 14. Lord Coke 
lays it down clearly, that the king had ori- 


ginally no prerogative in the cuſtody of the 


perſon or lands of idiots or lunaticks, but that 
it belonged originally to the lord of the feud 
upon the principle of wardſhip; that where 
the tenant to the feud was not able to do the 
ſervices, the guardianſhip and the property in 
the land during rhe life of the idiot came to the 


lord and it comes within the reaſon of the cuſ- 


tody of minors. Flet. lib. 1 ch. 10. vel quia, &c. 
ſhews it was not originally in the crown. The 
miſchief recited is, that where the cuſtody 
remained with the lords, the eſtate was waſt- 
ed and the heir diſinherited, and to remedy 
this, the cuſtody was given by ſtatute to the 
Lord Coke mentions that the king 
had it, in 17 Edw. 2. and it is clear, ſays 
he, that the crown had it not when Bracton 
wrote, and it appears from the Mirror Juſti- 
er agreeing with Flcta, that the crown had 
it not originally S. P. Beverly's caſe, 4 Co. 


Your lordſhips will obſerve how this agrees 
with the argument urged below, that this is 
an high handed prerogative proceeding at the 


ſuit of the crown ; No :—it clearly appears to 
be a royal truſt committed by ſtatute to the fa- 


ther of his people, for the benefit of his ſub- 
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whom of right it belongs and the object of the 


tight heir; and we ſee this from 17 Ede. 2. 
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jets to preſerve the inheritance for thoſe to 


comes. 
been 1 
into a 


proceeding is not to determine the right of 
eſtate in any man, but to protect it for the 


becauſ 
ceedin 
Engliſ] 
policy 
courag 
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c. 9. where it is ſaid, Rex habet cuſtodiam Ec. 
ſo that it is as clear as demonſtration can make 
it, that this is a prerogative given to the crown 

by ſtatute for the henefit of the ſubject, a royal 
truſt for the benefit of the heir, whether he 
be heir by deſcent or by limitation, to ſee that 

he ſhall not be diſinherited. The ſame doc. 

trine is laid down in Sein. 4. 8. Co. 170. ö. 


The caſe in Sinner was on à grant made of the 
cuſtody of an idiot and his eſtate to a man, his 
executors and aſſigns during the life of the 
idiot. The queſtion there was, whether after 
the death of the grantee, his executors could 
take? —it was urged that this was a preroga- 
tive veſted in the crown for its own benefit. 
No, fays my lord Nottingham, there is no pa- 
rity between the caſe of wardſhips and idiots. 
The king has the latter jure protectionis regia; 

Jo that it is clear the protection of idiots and 
lunaticks is committed to the crown for the 
benefit and ſafety of the heir, that the lands 
may not be waſted or aliened. For if a man 
be found idiot or lunatick, ſo long as that 
finding remains unimpeached, he cannot alien 
or incumber his lands. Hence it is that it be- 
th, comes 
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comes matter of right where the party has 
been found inſane to have the fact inquired 


into a ſecond time. 


Not as has been ſtated, 


becauſe this is àn oppreſſive prerogative pro- 
ceeding; but becauſe it is the policy of the 
Engliſh law, not to fetter property; it is the 
policy of the Engliſh law to facilitate and en- 
courage alienation ; if it had not been ſo for 
centuries paſt, your lordſhips would not now 


be troubled on this ſubject. 


The proceeding 


which the plaintiff impeaches was an invention 
to ſhake off the fetters impoſed upon property 
'by the ſat. de donis: ſo that the object of an 
enquiry whether a man be idiot or lunatick is 
imply this, to aſcertain whether or no, the 


party ſhall” be left to the liberty of his perſon - 


and eſtate, or whether both ſhall be taken into 
the cuſtody of the crown for the protection and 


[ afety of the idiot and his heir. F. N. B. 530- | 
Therefore when the king is informed that 
one who has lands or tenements is an idiot, he 


* ſhall direct his writ; and the writ is, Where- 


" as we are informed that ſuch a man is an idiot, ſo 


* that he cannot govern himſelf, his lands, Mc.“ In 
the body of the writ the direction is to enquire 


yhether he is idiot, /o that he cannot govern 


lis lands. If he be found either idiot, or not, 
the ita quod becomes the conſequence of that 
lat; your lordſhips will excuſe me for preſ- 


ing this Nat upon you. — But I muſt again 
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ſubmit it to you, that the only object of the 


—Y law of England in committing this truſt to the 


Hu ur 
againſt 
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crown was to protect the property of a man 
not able to protect it himſelf : theſe are the 
words of the writ de idiota inquirendo—theſe are 
the words of the ſtat. De prerogativd regis, and 
J call upon the learned gentlemen to ſhew, 
wherever the act of an idiot, or lunatick wx 
fet alide or impeached in a court of law, until 
he was found an idiot or lunatick on record: 
— what proves that they cannot is, that ad; 
of alienation by an idiot or lunatick before in. 
quiſition, if not made by matter of record, 
can be avoided only by ſcire facias, at the ſui 
of the crown and the inquiſition muſt be recit. 
ed in the writ of ſcire facias ; but if the ale. 


nation be by matter of record, it cannot be 


avoided even by ſcire facias, 4 Co. 126. Be. 
verly's caſe. It is given up at the bar, that 
fuch an inquiſition was never traverſed in the 
fe of the party nor after his death, where he 
was found ſane; and it is not on the idle prin- 
ciple ſtated to your lordſhips, that the over- 


bearing power of the crown might cruſh the 
fubject; it is that the policy of the Engliſh law 

will not fetter property, where it ean be avoid- 
ed, and where 2 man is once found to be 
ſui juris the law ſays that he ſhall be left fully 
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coyeries —it is this principle which 1 a 
man who has been found inſane to come in 
and traverſe the inquiſition, or his friends 
may do ſo for him; and upon ſuch a traverſe 


the fact ſhall be tried by inſpection and in no 


other way. Bro. Title Idiot. pl. 4. F. N. B. 531, 
and the Abbot of Sratta Marcella's caſe 9 Co. 
do that I aſſume this as a point decided. The 
words of Bro. are that the finding on the 
traverſe is peremptory. If then during his 
life, he is left to the liberty of his perſon and 
eſtate, the queſtion is, whether after his death, 

the heir, or remainder man ſhall traverſe the 
inquiſition ?—This is the ſimple queſtion here, 
lt is admitted that there is no degree of i incapa- 
dity, ſave idiocy, or lunacy. Here is an in- 
quiſition determining that fact, and the plain- 
tif muſt bolt at this hole: he muſt confeſs that 
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he comes here to deſire to traverſe that inqui- 


tion which no man could do during the life 
of the party, and that too when the proper 
trial by inſpection fails. For I will ſhew your 
lordſhips, that where the queſtion is, whether 
idiot, or not, it muſt be tried by examination, 
ad it is only in lunacy, that evidence 1s to be 
zone into. In the ſame caſe in Bro. it is laid 
down, that idiots ſhall be examined by inſpec- 
tion; he ſhall be aſked, —who is his father or 


mother, —if he can tell the days of the 


veek—” knows his letters, &c.“ then he 
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ſhall not be found an idiat ; ſo that the PP 
of idiot is triable only by inſpeQtion and Bry, 
lays it down explicitly. S. P. 4. Co. Beverley's 
caſe. If a perſon dies before office found, the 
idiocy cannot be tried ;— for na office can he 
found after the death of the idiot, becauſe the 
trial is by inſpection. The ſame point is hid 
down in the caſe J have mentioned out of Stir. 
ner, and I am obliged to the gentlemen on 
the other fide for a caſe, which puts this inthe 
ſtrongeſt point of view ;—lf ever a caſe eſta 
bliſhed this doctrine, it is that quoted by one 
of the learned gentlemen of Rabie v. Robinſan, 
1 Sid. 321. There the court determined, that 
infancy could not be aſſigned: for error, by the 
youchee in a common recovery after he came 


of age, becauſe the trial muſt be by inſpection, 


and the party being of full age, the trial fails: 


—lnfancy cannot be aſſigned for error in fact, 


where it cannot be tried in the proper courſe, 


where the proper trial by inſpection fails,— 


The reaſon aſſigned in that caſe by the twelve 
Judges of England 1s, that. the trial fails, and 
therefore the error ſhall nat be aſſigned 80 
that I will make the gentleman a preſent of ere. 
ry thing that he can get out of that caſe, which 
in my mind cuts directly againſt him; becauſe 
if error in fact ſhall not be afligned where 
the mode of trial fails, which in the caſe of in- 
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to be by inſpection, and does not the trial 


equally fail here — Their great argument for- 


merly was, that idiot and infant run parallel; 
if they do ſo, and that infancy ſhall not be 
aſſigned for error after age, becauſe the trial 
fails, then the remainder-man ſhall not be al- 
lowed for the fame reaſon to aſſign idiocy 
after the death of the party, becauſe after his 
death the trial fails. Robert's caſe, 3 Ath. 308, 
this doctrine is explicitly laid down :—There 
the queſtion was, whether the heir at law was 
bound by an inquiſition of lunacy lt was ar- 
gued that the inquiſition does not bind the in- 
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heritance, ' that the heir was no party, and all 


that was aſked there was, to try the fact of 


lunacy,—All that is aſked here is, to try the 


fact of idiocy.—Lord Hardwicke ſays, I think 
“not only the lunatick, but his heir is bound, 
* elle it would be a very fruitleſs act of parlia- 
ment.“ Does he not directly recognize the 
doctrine ſtated by Lord Coke, that this was a 
prerogative committed to the crown by ſtatute, 
Says Lord Hardwicke, the courſe of this pro- 
ceeding is very much miſtaken; the object of 
the enquiry was to determine whether Mr, 


Roberts was. a lunatick or not, and not whe, 


ther Dr. Finny had a right to the eſtate.—l am 


of opinion, that not only the lunatick, but his 


heir is bound upon the traverſe of the inquiſi- 
tion, —A trial by inſpection is the proper trial 


by 
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by the Chancellor as to his perſon ; where there 
has been a ſolemn trial in the life time of the 
lunatick who is bound himſelf, to ſay that 
after his death, when he cannot appear in pro. 


per perſon, and cannot be inſpected by a jury, 


it ſhould ſtill be open to a traverſe by the heir 
at law, carries a great abſurdity with it.”— 
It muſt be a very fruitleſs act of parliament in. 
deed, if after ſolemn trial during his life to de. 
termine whether a man was idiot or lunatick, 
the heir at law, or remainder-man ſhall after 


his death be allowed to traverſe that inqui- 


fition. They muſt admit the error aſſigned is, 
that he was idiot, or lunatick, and that they 
came in deſpite of the inquiſition to traverſe that 
fact, which is for ever concluded. In the caſe 
of Sergeſon v. Sealby, 2 Atk. 412. there had been 
Lord Hardwicke faid the inquiſi 
tion might be read; but it was not conclu- 
five evidence during the life of the party, becauſe 
it might be traverſed; and the only point there 
determined is, that during his life, the inqui- 
fition which has found him infane, ſhall not be 
concluſive, becauſe it may de traverſed. But 
upon the ſame principle when a traverſe be- 
comes inadmiſſible, the inquiſition becomes 
I hear ſomething faid 
of the writ dum non Fuit compos: But this 
writ lies only for privies'in blood, and not for 
privies in eſtate :—But where was that writ 
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ever brought after an inquiſition finding a man 

not idiot or lunatick : admit that where the 
anceſtor has been found idiot or lunatick, ſuch 

1 writ will lie for privies in blood, but not for 
privies in eſtate, What has been determined 
in this caſe by the firſt judicial authority in 
this kingdom (a). In this caſe,” ſays he, 
« a point is made that he was idiot or luna- 
« tick, and if not ſo, of ſuch weak mind, &c. 

« Now as to idiocy, I cannot think he was 
an idiot, even if J were at liberty to go 
& into that fact, which I am not, for the find- 
«ing is concluſive ;—The finding was for him, 
by which he was left to the liberty of his 
« perſon and eſtate.” ——The caſe of Bennet v. 
Wade, 2 Atk. 324. is quoted: by the gentle- 
men, and they muſt be hard driven indeed 
when they quote that caſe.— There a bill was 


brought to ſet aſide a conveyance for fraud 
and impoſition : Who ever doubted that ſuch 


a bill might be brought in a court of equity ? 
Lord Hardwicke ſays there, © I take it for grant- 
„ed, that Sir John Leigh's diſorder was not 
* 1diocy or lunacy, becauſe the inquiſition in 
* 1733 decides the queſtion.” At was the ſame 
principle that guided another noble Lord 
who its in the court of Chancery in another 
kingdom. There cannot be two rules for 


5 judging | 


(a) Lord Zifferd, C. in delivering his opinion when be made his 
deere in the equity cauſe. 
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judging i in courts of law and courts of equity, 


ned But ſhew me a fingle inſtance in either court, 


vi, 


where the ſanity can be impeached after an in. 
quiſition found. The caſe of T homp/on v. Leach, 
was that of a man found an idiot, who had ſur. 
rendered his eſtate to the next in remainder, 
and no one ever doubted that this was a void 
act. As to the objection, that this was a prero. 
gative proceeding ; it is not; it is a royal truſt, 
committed to the crown by act of parliament 


for the benefit of the ſubject. So Lord Ni. 


tingham has determined ;—ſo Lord Hardwicke 
has ſtated expreſsly; —ſo Lord Coke has ſtated 
it expreſsly.—It is objected, or will be, that the 
plaintiff was no party to the inquiſition; that 
is not fact; for it appears on the bill of excep- 


tions, that the commiſſion iſſued on the peti- 


tion of George Rochfort and Alice his wife, who 
was then next in remainder ;—it appears on the 


record, that the fact fails them, and if the fact 


did not fail them, the law fails them :—for the 
deciſion of any judicature acting within the 
ſphere of its proper juriſdiction is final and con- 
cluſive to all mankind ; and here I am furniſh, 


ed with a proof, that there js ſuch a thing as 


concluſive evidence. This I am ſure of, that 
if my learned friend can eſtabliſh the contrary 
propolition, the glorious uncertainty of the law, 
which 1 have often heard talked of, will be en- 
creaſed ten fold. Dong. 574. Bernardi v. Mottcus. 
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There was an action on a policy of inſurance of 
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freight and goods upon a ſhip warranted a 


neutral ſhip and property ;—the cauſe was 


ſhip's papers had been accidentally thrown 


over- board: — There the plaintiff's evidence | 


had been abjected to becauſe there had been a 
ſentence of condemnation in the French admi- 


to be concluſive evidence; the plaintiff there 
offered to give parol, written, and circumſtan- 
tial evidence :—the poor. man was there alſo 
oppreſſed and aggrieved, as the plaintiff's coun- 
ſel complain that he was oppreſſed and ag- 
grieved, for the ſentence of a court in a differ- 


ent country was determined to be conchuſive 
evidence to preclude him from going into evi- 


dence. This caſe eſtabliſhes, firſt, that there is 
ſuch a thing as concluſive evidence; and it 
eſtabliſhes alſo that the deciſion of à competent 


. judicature js final and conclufive to all man- 


kind, although no parties to that decifion. 
This has alſo been determined in caſes before 
commiſſioners of exciſe:— In the caſe of Ax. 


neſly v. Dickſon, in Holt's caſes, in the caſe of 


Terry v. Huntington. Hardr. in caſes before the 
truſtees of the act of ſettlement.— Suppoſe a 
perſon was to put in his claim as an innocent 
papiſt, and they found him not ſo; would not 
lis heir be bound by their deciſion ?—So that l 


_ hope, 


Hun 
againſt 


tried before Lord Mansfield at Guildhall ; th 


 ralty court, which was determined by the court 
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hope, that as to that frivilous objection made 
at the out- ſet (that we were not at liberty now 
to rely on this inquiſition) made only I am con- 
fident with a view to obtain ſome little advan. 
tage by ſpeaking to it only in reply, that it will 
have no weight whatſoever. Iam warranted to 


ſay, that if the judgment of the King's Bench 


ſtood on this inquiſition alone which went up 
to the jury as admiſſible evidence, that the in. 


quiſition would ſupport it, that your Lordfhips 
would not liſten to the idle objections made, that 
becauſe I did not take a bill of exceptions to 
the reaſons given for a judgment in my favour, 
that therefore I am precluded from arguing 
upon the evidence which appears upon this re. 
cord to have gone up to the jury. The plain- 
tiff in error cannot ſay, that his aſſignment of 


error is any thing elſe, but, that the late Earl 


was idiot or lunatick, and I ſay the inquiſition 
is concluſive as to that fact againſt all mankind: 
-— That this is not an oppreſſive prerogative 
proceeding carried on by the crown, for its 
own benefit, but a royal truſt committed to the 
crown by ſtatute, for the protection of the ſub- 
ject:— And that will be a very fruitleſs ſtatute 


Indeed, ifa determination in a grave, proper 


courſe, under the authority of it, ſhould not 
be concluſive againſt all mankind. 
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The next point is, whether the fine was not 
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concluſive in itſelf ?=Ard here ! again diſclaim m 


all idea of ſpelling and putting together little 
pieces of evidence. 


UME 
againſt 


Bux rox. 


The objections againſt it g 


as evidence reſt on two aſſertions, both ill * 
founded: one is, that there is no ſuch thing 


as concluſive evidence: the gentleman who 
has urged this point, argues in this manner; 
fays he, what you call concluſive evidence is 
an eſtoppel, and eſtoppels ought to be pleaded : 
—and again, he fays, if you had pleaded it, it 


would have been over-ruled, becauſe it is not 


an eſtoppel, but it is evidence. The fine and 
recovery, it is aſſumed, are diſtinct and ſepa- 
rate records, and upon this aſſertion the whole 
of the argument ſeems to reſt. Where a fine 
is levied to make a tenant to the pracipe in a 


common reeovery it makes a part of the aſſur- 


ance; and in truth if the fine and recovery 
were not to be conſidered, as different parts 
of one and the ſame common aſſurance or con- 
veyance ;—if, as has been contended, it were 
n fact to go to a jury to determine whether or 
no, the ſine was levied for the purpoſe of 
making a tenant to the præcipe, the validity of 
every common recovery, which has ever been 
ſuffered, muſt be left to the conſideration of 
à jury. A caſe is mentioned in P. 53. where 
a doubt aroſe upon this queſtion, whether a 
fine levied without conſideration to make a 


tenant 
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tenant to the præcipe made in a common reco. 2 jur 


very, gave any eſtate of freehold to the conu- a ten: 
ſee, becauſe where a fine is levied without a MW mine 
* conſideration in every other caſe, the uſe re. 1134. 
ſults to the conuſor immediately, and there. 

fore it was objected that when the writ of en-. Th 


try was brought againſt the conuſee, he had fered 
not any eſtate of freehold in the lands. But the v 


it was anſwered, that the uſes are. govern- ſame « 
ed by the intent of the party; and the intent WM There 
of the party was to convey an eſtate of free. to on 


hold to the conuſee to make him a good te. Ml of wh 

nant in the recovery, and this appears upon Ml ind a 
the record by the writ of entry brought againſt WM The q 
the conuſee: —the writ of entry brought: Ml «ting 
againſt the conuſee of the fine proves of re- no do 
cord that the fine is levied for the purpoſe of been! 
making him tenant to the pracipe, and the fine, Wi cover: 


deed, and common recovery are all but one Wi th: 
common aflurance ; ſo. that here is an end to Ws 7 
that very frivolous aſſertion, that the jury is de re 


to determine as a fact whether the fine levied MW not th 
was for the purpoſe of making the conuſee WM vguir 
' tenant to the præcipe; in truth if it could be Aerts 
ſuppoſed that it is the right of the jury to de- vant t 
termine this fact, you throw open at once (W*com 
every recovery ſuffered for the laſt twenty tom 
| years to the deciſion of a jury, becauſe you frinci 
mult in every caſe where a recovery may be um 
| neceſſary to make out a title at law, leave it to Ned, tl 

a jury 
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2 jury to determine whether or no there be 
a tenant to the præcipe. This point is deter- 
mined in the caſe of Selwyn v. Selwyn, 2 Bur, 
1134. ; | | 


- 
1785, 
LAY 


Hume 


againſt 


- BURTON«. 


There a deed inrolled after the recovery ſuf. 


fered is determined to be part of it, and that 
the whole makes but one conveyance. The 
fame doctrine is laid down in Cro. Fac. 643. 
There the caſe was a fine and bargain and ſale 
to one who had a term for years in the land 
of which the fine was levied in Trinity term, 
and a recovery was ſuffered the next term. 
The queſtion was, whether the fine had not 
extinguiſhed the term for years, and there is 
no doubt it would have done ſo, if it had not 


deen levied for the purpoſe of grounding a re. 


covery upon it, and it was admitted, that un- 
tl the recovery was actually ſuffered the term 


was merged by the fine, but upon ſuffering 


the recovery, the term was revived.—l ſhall 
not therefore miſpend your Lordſhips time by 
aguing this point further. If any man 
Alerts that a fine levied in order to make a te- 
nant to the præcipe, for the purpoſe of ſuffering 
acommon recovery is a diſtinct conveyance 
from the recovery, he is not ſupported by 
principle or precedent in it: l ſhall, therefore, 
alume it now as a point not to be controvert- 
ed, that a fine levied in order to make a te- 

| nant 
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178 5. nant to the præcipe, is to every purpoſe a part 


—— of the recovery, they both conſtitute one and 
ee, ſame aſſurance, and if ſo, there is an end of 

| that foundation upon which almoſt the whole 
recovery Of the argument for the plaintiff, upon this 
afuranes. part of the caſe, reſts. 

The next queſtion is, What the force and 
effect of the fine was?—The only error that 
can touch us is that Earl Nicholas was of un. 
found mind at the time when he appointed an 
attorney to appear for him :—for as to what 
has been aſſerted, that although. the acknoy. 
ledgment of the warrant of attorney wa 
taken at a time when he was fully in his ſenſe, 
yet that the recovery can be impeached, if he 
became a lunatick at any other period of his 
life, it is monſtrous and nonſenſical. In 2 [rf 

511. Lord Coke, in his comment upon the ſtat, 

of Carliſle, ſays, For what end and purpoſe 

< fines, or a final concord were firſt inſtituted 

« appears by an ancient record of parliament, 

«* g Edw. 1.. Nec in regno noſtro providetur, 

vel fit aliqua ſecuritas major vel ſolemnior per 

quam aliquis ftatum certiorem habere poſit, ul 

«© ad ftatum ſuum vereficandum aliquad folemmius 

« teftimonium producere, quam finem in cufia 
Domini regis levatum.”” Ibid. 512. 
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Here it appears that they who levy a fine 


ought to do it in perſon, and in open court, 
that the judges might upon the view, and by 


other good means, diſcern of their age, idiocy, a 


non compos, and coverture; and this is in re- 
ſpe of the puiſſant nature and force of a fine. 
Your Lordſhips will pleaſe to obſerve, that by 


the expreſs proviſions of the ſtat. of Carli/le, - 


the conufor of a fine is to acknowledge it in 
open court, to the end, that the Judge who 
takes the acknowledgment may examine him, 
in order to determine whether he be'of capaci- 


againſt 
Bu Tom. 


ty to enable him to convey away. his eſtate:— | 


And the Judge who takes the acknowledgment 
of a fine, and records it, does by a judicial act 
decide upon his capacity, and record it. In 
effect the only point decided and recorded by 


the Judge is the legal capacity of the conuſor. 


Whether or not the party has an eſtate in the 
and is not before the Judge. The only point 
into which the Judge is bound to enquire is the 
legal capacity of the conuſor, and that fact and 
that only does he decide, by recording his ac- 
knowledgment of the fine. Here then is a ſo- 
lemn adjudication of record that Nicholas, 
Earl of Ely, the vouchee in this recovery, was 
on the 8th of July, the day on which the reco- 
very was ſuffered, 'of ſound mind, and under- 
ſtanding, ſo as to enable him to acknowledge 
a fine of his lands and I ſay, that the record 

R of 
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of that acknowledgment, is final and condly. 


WYV live to his ſanity for every purpoſe for which 


Hun 


* againſt 


© Bunron. 


the fine was to operate.—Here the fine was le. 
vied by Earl Nicholas to make a tenant in the re. 
covery ; the writ of entry brought againſt the 


conuſee of the fine is deciſive as to that fad; 


the warrant of attorney was acknowledged at 
the ſame moment, before the ſame Chief juſ 
tice ; upon what principle then of common 
reaſon can it be aſſerted, that the caption af 
the acknowledgment of the fine ſhall be con. 
cluſive evidence of the ſanity of the conuſor to 


convey the freehold of his land to the conuſet, 


for the purpoſe of enabling him to ſuffer 2 
common recovery of the ſame land, and that 
it ſhall not be concluſive evidence of his ſanity 
to enable him to do another and a ſubordinate 
act, at the ſame moment, oy for the ſame pur 
poſe ? 


It muſt be admitted, that the fine and reco- 


very conſtitute but one aſſurance; it is admit. 


ted, that the Chief Juſtice, by recording the 


acknowledgment of the fine, did record the 


ſanity of the conuſor to convey the freehold to 
the tenant in the recovery ; and yet, although 
it is thus admitted, that his ſanity is recorded 


in the body of the common recovery, yet gen- 
tlemen very modeſtly contend, that they ſhould 


have been allowed to go into parol evidence to 
contradict 


contra 
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oncly. ontradict that record, for the purpoſe of im- 


1785. 


which I peaching the recovery, of which it thus conſti- 
yas le. tutes a material part. how 5 
he re. . | BuRTON. 
iſt the Again it is admitted, that, if this had been 

fact; i fine levied for valuable conſideration to a 


zed at ſranger, all mankind muſt have been bound 
ef Jul. by it; that no man would be received to ſay, 
nmon dat the conuſor was not of capacity to enable 
on of bim to convey away his land: - But where the 
> con- ine is levied merely for the purpoſe of enlarg- 
forto ing the eſtate of the conuſor, there it is not 
nuſee, the fame evidence of his capacity: So that it 
fler a Wis to be concluſive evidence of the capacity of 
d that WH a man to convey away his land to a ſtranger, 
ſanity but not concluſive evidence of his capacity to 
dinate enlarge his eſtate for his own benefit !—It is 
> pur- WH concluſive evidence of his capacity to alien, but 
not concluſive evidence of his capacity to ac- 
quire lt is the boaſt of Engliſh lawyers that 
' reco- the common law of England is the perfection 
.dmit- of human reaſon ; and in truth, there is not a 
ig the maxim of the Engliſh law, which, if a man will 
-d the take the trouble to trace up to its ſource, will 
old to ¶ not be found to reſt upon the plaineſt principles 
z0ugh of common reaſon :—And therefore, when 
orded Wi gentlemen are driven to a degree of ſubtilty 
t gen- ¶ andrefinement, verging cloſe to abſurdity, it is 
hould I not unfair to conclude, that they are not ſpeak- 


ace to | | R 2 ing 
radi 
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ing the language of the common law of Eng. 


Wes land. 


It has been ſaid, if a man be indicted for mur. 
der, who had levied a fine, and it appears on 


the trial that he is an idiot, would the fine he | 


received as concluſive evidence of his ſanity ? 
Good God! exclaims the gentleman, would 
you hang the poor idiot, becauſe he levied 
fine ?—But are the caſes in any degree anal. 
gous ?—Or does my learned friend hope that 
your Lordſhips will think him ſerious, when 
he endeavours to draw a compariſon between 
them ?—Gentlemen have admitted that the fine 
was in this caſe evidence to go to the jury; 
but they inſiſt that it was not concluſive evi. 
dence :—But in my mind when they concede 
its admiſſibility, they give up the queſtion ; be. 
cauſe if it be admiſlible evidence, it is ſo upon 
this principle only, that the Judge by taking 
the acknowledgment of the fine has certified 
and recorded the fanity of the conuſor, and 
then this caſe comes directly within the rule 
laid down by my learned friend, That a re. 
« cord concludes directly to the point before 
“the court.“ 1 Rol. Abr. 862. P. 1. A man 
ſhall not be received to make an averment di. 
realy contrary to a record. Bid. 863. P. 1.— 
A man ſhall not be received to aver any thing 

| contrary 


* 


contr: 
Fine. | 


non /a 


contre 


193.— 
Hobar 
inch. 
treme 
avoid 
the las 
finds 

admit 
it is ce 
thorit 
able p 
which 
doth | 
it beir 
lar cal 
gener: 
miſe 
„core 
there 
full fo 
bar; 
down 
tem 
barrie 
will fi 
held t 


Eng. 


mur. 
ars on 


ine be 


ty :— 
would 
vied a 
analo. 
e that 
when 
tween 


he fine 
Jury; 
ve evi. 
Dncede 
n; be- 
) upon 
taking 
-rtified 
r, and 
te rule 
it a re- 
before 
A man 
ent di- 
0. 1.— 
thing 
ntrary 


Caſes in Parliament. 


245 


contrary to the certificate of a Judge. Bro. | 1785. 
Fine. P. 75. — A fine ſhall not be reverſed for H= 


non ſane memory, or impriſonment, for the 
contrary appears by the fine. S. P. 2 Anderſon. 
193.— This laſt caſe is recognized by Lord 
Hobart in the caſe of Needler v. The Bithop of 
Winche/ter. Hob. 224.—His words are ſo ex- 
tremely applicable to this caſe that I cannot 
avoid ſtating them. —The reaſon is not becauſe 
the law binds ſuch perſons, but becauſe the law 
finds them to be perſons not ſo diſabled, nor 
admits the averment of ſuch diſability, becauſe 
it is certified by indiſputable and invincible au- 


thority of a Judge, that they were perfect and 


able perſons ; and ſo here is a law of policy, 
which does not cancel the law of nature, but 
doth bind it in point of form and circumſtance, 
it being better to admit a miſchief in particu- 
ar caſes even againſt the law of nature, than a 


general inconvenience ; for no improbable ſur- 
miſe * ſha}l be admitted againſt authentick re- 


*cord and evidence.” —My Lords, if ever 
there was a caſe to which this maxim applies in 
full force, it is the caſe now at your Lordſhips 
bar; for I truſt I ſhall ſatisfy you before I ſit 
down, that if the plaintiff ſhall ſucceed in this 
attempt, he will ſhake to the foundation the 
barriers of the common law. —Your Lordfhips 
will find that this is a principle which has been 
held to be ſacred and inyiolable in every in- 

ſtance, 


cgainſt 
Bug To. 


1785, ſtance, 2 Inft. 515. If the examination of a 
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femeé covert be recorded, it cannot afterwards be 
averred that ſhe was not examined: —80 if 2 
perſon of non ſane memory acknowledge a re. 
cognizance, it cannot be avoided. Cro. Elia. 
187. Magdalen Chamberlain v. Thorpe. S. P. 
Comb. 247. Smart v. Williams. —80 if a man ac. 
knowledges a fine of my land in my name, 


this ſhall bind me for ever, becauſe that I can. certa 
not be received to aver that I was not party to of ſu 
the fine, Rol. Abr. 86 P. 2. there 
| to th 

I truſt therefore that I have fatisfied your head 
Lordſhips, that this fine and recovery conſt. be pl 
tute one and the ſame aſſurance; that the fine ever 
contains in itſelf concluſive evidence of the (a act ii 
nity of the conuſor, and therefore, conſtitut. in ev 
ing as it does a part of this aſſurance, that the and i 
court below were perfectly right in not permit. judg| 
ting the plaintiff to go into parol evidence to being 
contradict it; or in the language of Lord muſt 
Hobart, © In not admitting improbable ſurmiſe Abei 
e againſt authentick record and evidence.” and 
13 ſw 

I come now to the curious objection which find 
has been made upon the ground of eſtoppel :— ing t 
The objection is, that this is an eſtoppel, and ter C 
ſhould have been pleaded, and then gentlemen jury 
tell your Lordſhips that eſtoppels are odious, of a 
| inaſmuch as the legal definition of an eſtoppel WI Biſh: 
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lemen 
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toppel 


155 


Caſes in Parliament. 

is, that it ſtops a man's mouth from ſpeaking 
he truth. My Lords, however this may ſound, 
if you diveſt the maxim of the quaintneſs and 
pedantry of the day, and tranſlate it into plain 
Engliſh, it will be found to contain much good 
ſenſe; for in plain Engliſh it is nothing more 
than this :—The law cannot be known until 
fats are aſcertained; and facts can never be aſ- 
certained, unleſs you allow ſome evidence to be 
of ſuch a nature as not to be contradicted ; and 
therefore it is that eſtoppels are allowed. As 


to the objection which has been made on this 


head, I take the law to be, that eſtoppels may 
be pleaded, or given in evidence; that how- 
ever a jury is not bound by an eſtoppel ariſing by 
act in pais, or by matter of writing, when given 
in evidence, but they may find ſuch eſtoppels, 
and if they vill find the court is bound to give 
judgment accordingly. 1 In. 227. * eſtoppels 
being ſpecially found by the jury, the court 
muſt judge according to the ſpecial matter, for 
albeit eſtoppels ought to be regularly pleaded 
and relied upon by apt concluſion, and the jury 
is worn to find veritatem fadti, yet when they 
find the eſtoppel, the court muſt judge accord- 
ing to law.” —But if the eſtoppel ariſes by mat- 
ter of record, and is given in evidence, the 
jury is, bound to find accordingly under peril 
of an attaint. Hob. 227. Needler v. The 
Biſhop of Winche/fter. So if the eſtoppel ap- 

pears 


247 
1785. 
— 


Huus 


again 


BURTON. 


Eſtoppels 
defined, 


248 


1785. 
* 


HuME 


| agoinſt 


BURTON, 


The opini- 


on of Robi a- 


2 


Poſt. 


brought by a remainder-man, the defendant 


Caſes in Parliament: 


pears upon the record and iſſue is joined, if the 
jury find the fact againſt the eſtoppel, yet judg. 
ment ſhall be given according to the eſtoppel 
and not according to the verdict. Tear Bool, 
11 H. 6. 42. Becauſe, ſays the book, the ver. 


dict is nothing to the purpoſe, being a mere 


jeofail to try a matter contrary to the record, 
So that here, even if the gentlemen are found. 
ed in their aſſertion, that the fine and inquiſi. 
tion were eſtoppels, it is clear that we might 
avail ourſelves of them as evidence, and 
having been given in evidence, the jury 
were bound to find accordingly.—And here! 
cannot avoid ſtating, that when the inquiſition 
and fine were laid before the jury, and they 
were informed by the court, that the evidence 
was concluſive, they continued five hours in 
their box before they would agree to find a ver. 
dict according to the direction of the court; 
and the reluctance of the jury in this caſe, in 
my mind, ſhews the extreme good policy of 
ſubmitting the common aſſurances of the realm 
in every caſe to the examination and deciſion 
of juries. | 


Sir Butler Wentworth's caſe has been quoted 
here; the caſe according to the note I have 
ſeen of it, was this:—An ejectment was 


gave a common recovery in evidence, under 
which he claimed; the tenant to the præcibe 
t NE had 


had 
that 


tiff v 


inſar 
prac 
poin 
reco 


whid 


ther 


leſſe 


ſtate 
old 
bloc 
tool 
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had been made by deed, and it was inſiſted 1785. 
that the tenant being made by deed, the plain- ; 


Hour 


tiff was at liberty to go into evidence to prove g 


Bux ron. 
inſanity in the party making the tenant to the 


pracipe; but there was no deciſion on that 
point: the jury were friends of both parties and 
recommended a compromiſe from the box, to 


which the parties agreed in open court. Ano- 


ther caſe has been mentioned, that of Jones 


leſſee of Corbet Hall v. Cabe. There it has been 


ſtated, that one Hall had taken a fancy to an 
old man and his wife, who were ſtrangers in 
blood to him, conveyed his eſtate to them, and 
took an annuity of 200l. a year charged upon 
it, having firſt ſuffered a common recovery, in 
which the tenant to the præcipe was made by 
leaſe and releaſe. Hall lived for eighteen years 
after this conveyance, during which time it ne- 
ver was impeached, and he regularly received 
his annuity of 200l. There were tythes in the 
caſe, and publick proclamation was made at the 
pariſh church, that the pariſhioners were to pay 
their tythes to the grantees claiming under 
this conveyance. The remainder-man lived 
within half a mile of them, and during the life 
of Hall never took a ſingle ſtep to impeach or 
queſtion this agreement ; but after the death 
of Hall, he brought an ejectment, which it is 


aid was tried at Hereford aſſizes. It is ſaid, 


that on that trial. the plaintiff was ſuffered to 
| 1 go. 
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go into evidence of weakneſs in Hall, in order 
to get rid of the common recovery ſuffered by 
him, the tenant to the præcipe having been 
made by deed, and that upon this evidence 
there was a verdict for the plaintiff under the 
direction of the Judge. The defendants in that 
ejectment on the bare recital of theſe facts, 
without an affidavit to verify them, inſtru 
counſel to move for a new trial in the court of 
King's Bench, which it is ſaid was refuſed. —lf 


2 new trial was refuſed upon the ground which 


has been ſtated, I utterly deny the authority | 


of this decifion in point of law What !—after 


_ eighteen years acquieſcence in the conveyance, 


(a)—after publick proclamation made at the 
pariſh church notifying the agreement ;—after 
proof made that the man who prepared the 
deed and conducted the whole tranſaction was 
a ſolicitor of unimpeached character, that in a 
mere collateral poſſeſſory action, a ſolemn 
judgment of the court of Common Pleas is 


| to be attacked and evaded in this ſummary 


way at niſi privs : Here is a ſhort cut indeed! 
— The remainder-man diſdained to reſort to 
the ordinary proceeding by, writ of error, and 

| | was 


() Where the perſon or perſons intereſted to obje againſt the va- 
lidity of a recovery, have had opportunity to make objections to it, 
but inſtead of doing ſo have acquieſced under it, and not at all diſ- 
puted its validity; this is a preſumption © That all was right and 


regular.“ Lord Mansfield, Goodtitle ex dem. Bridges v. Duke of Chan- 


dos, 2 Burr. 1073. : 
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was ſuffered to get rid of a judgment of the 178 5. 


court of Common Pleas by an ejectment!— 
But the monſtrous abſurdity of ſuch a determi- 
nation will appear upon this ground if there 


| were no other.—A conveyance by leaſe and 
releaſe operates to every intent, by fiction of 
law, to which a conveyance with livery will 


operate, conſequently the eſtate conveyed is 
not in any caſe void ;—it is voidable by entry, 
upon the old feudal principle, that an eſtate 
conveyed by act of publick notoriety can be 
avoided only by an act of equal notoriety. 

If then the eſtate granted to, the tenant in the 
recovery be a voidable eſtate only, it is ſuffici- 
ent to give effect to the recovery.—lt is a caſe 
determined again and again, that although you 
reverſe a fine for error by which a tenant to the 
præcipe was made in a common recovery, that 
the recovery ſhall not be affected, becauſe it is 


I ſufficient, that the tenant had an eſtate of free» 
hold in him at the time, altho? that eſtate might 


afterwards have been defeated.—But I deny 
the authority of this caſe on another ground, 
and that is, that it is not properly authenti- 


cated, Strict inquiry has been made among 


the principal men of profeſſion who frequented 
Weſtminſter-Hall at the time, and my friend 
who is tofollow me, made the ſame inquiry from 
the preſent Maſter of the Rolls, who had, at the 
time, when this determination is alleged to 


: have 
. ? 


251 


Hou 


_ aptinſt 8 
Bua rom. . ö 


— Ir wg 7 I rr YG 


8 Caſes in Parliament. 


1785. have been made, very extenſive practice in the ſecuri 
hy nh ekg court of King's Bench; he has made the ſame nion, 
7 10272. inquiry from Sir Thomas Davenport; neither of ſumm 
| them, nor any otherperſon, who has been reſort. made 
ed to, has the ſlighteſt recollection of ſuch a cafe: to m3 

— There is not a trace of it to be found, I will tenan 

venture to ſay, on the ſhelf of a note-taker; barric 
therefore I utterly deny its authority in point it is 

of law, and I utterly deny its legal exiſtence— ſume 

and I truſt, my Lords, I ſhall never again hear Lord 

of it in a court of law. My Lords, I have altut« 

heard ſharp reproofs given to men who have they 

quoted unauthenticated caſes ;—I have heard but t 
ſharpreproofs givenfrom the bench to men who then 

have quoted improper printed or written caſes erro 

in courts of juſtice. There cannot be ſuppoſed very 

a practice more dangerous than to ſuffer courts the 

of juſtice to be influenced by any alleged deci. that 

ſion, which does not come unqueſtionably au- rors 
thenticated ; and as to this caſe, I will be bold in tl 

to ſay, there cannot, on the moſt minute in- ritie 

quiry be found a trace of ſuch a determination. ry 2 

— Therefore I truſt it cannot have the ſmalleſt ſam 

weight in the determination of this queb reve 

tion. ' faid 

| 1 wh! 

But if I were to admit the authority of it, it oc 

does not apply to this caſe, for here the tenant tio! 

to the præcipe was made by fine: but I may ed 


perhaps be too * if I truſt to this as a 
| ſecurity ; 
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n the ſecurity ; for if your Lordſhips ſhall be of opi- 178 5. 
{ame nion, that a recovery may be impeached in this 


er of ſummary way, where the tenant has been _ 
ſort. WM made by deed, the next ſtep will probably be en. 
caſe; to make the ſame determination, where the 
will tenant has been made by fine ; for if once the 
ker; barriers of the common law are broken down, 
point it is difficult to ſay how far Judges in their aſ- 
ce — ſumed diſcretion may think fit to proceed.— 
hear Lord Hobart ſays, that Judges ought to be 
have aſtute to ſupport common recoveries, becauſe 
have they are the common aſſurances of the realm; 
card but this is to be aſtute in breaking through 
who them. In the caſe of Maſſey v. Rice, a writ of oonp. 346. 
Caſes error was brought to reverſe a common reco- 
oſed very; there errors in law were on the face of 
urts the record, and it was admitted in that caſe, 
leci. that if it had been an adverſary action, the er- 
au- rors were fatal: — Ihe errors were uncertainty 
bold in the deſcription of the lands; 1 quoted autho- 
> in- rities upon authorities to ſhew, that in adverſa- 
ion. ry actions judgments had been reverſed for the 
leſt fame errors; I ſhewed that fines had been 
uel- reverſed for the ſame errors; but the Judges 
1 5 faid it was the caſe of a common recovery, 
which was become a common aſſurance and 
t, it ſtood on different ground from adverſary ac- 
ant tions; and the King's Bench in England affirm- 
may ed their judgment on that principle only. The 
as a 


ty; 


ſame 
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ſame doctrine is laid down in the caſe of 
Martin v. Strahan, 1 Nil. 73. 


1 have already ſtated, that where there is 
error in law on the face of the record, every 
purchaſer has an opportunity of being apprized 
of it.—But here is an error in fact aſſigned, 
which lies in the breaſt of the remainder- man, 
and it is impoſſible for any man alive to be ap. 
prized of it, until he chooſes to come in and 
aſſign it, and therefore no man can guard againſt 
the miſchief.—If Judges are to be aſtute in re. 


verſing common recoveries for errors in fact, 
then is there an end of all conſidence in titles. 


— The hiſtory of the Engliſh law does not fur. 
niſh a fingle inſtance of ſuch an attempt as that 
made by the plaintiff, and if I had no other 
argument to urge, that alone would be ſuffici. 
ent :—lf therefore there cannot be a ſingle in- 
ſtance adduced where a man has been found to 
be of ſound mind during his life, and after his 
death that fact has been drawn into inquiry by 


a a remainder-man, and at this day we are to 


make a precedent to eſtabliſh ſuch a doctrine, 


I look upon the property of this country to be 
in a very precarious ſtate indeed. If ſuch 2 
doctrine is to be eſtabliſned, which of your 
Lordſhips can ſay, that he holds his eſtate by a 
clear and indiſputable title: If ſuch a doctrine 
EIS x is 
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is to be eſtabliſhed, I will never adviſe any one 
to purchaſe the property of a man, whom I 
have ever ſeen guilty of one fooliſh act: If in 
every inſtance a purchaſer may be driven to 
| take the opinion of a jury on the capacity of 
a man from whom he derives, it is an idea 
that ought to ſtartle every ſober man ;—it is 
ſubverſive of every principle of the law of Eng- 
land.—I will uſe the words that Lord Annaly, 
(I mention his name with reverence and affec- 
tion) made uſe of in that caſe of Maſſey v. Rice. 
—He faid © ſhew me in the hiſtory of the 
« Engliſh law a ſingle inſtance where a com- 
mon recovery has been reverſed for ſuch an 
« error,”—I ſhewed him many caſes where 
fines had been reverſed for vague deſcriptions, 
but he repeated, © ſhew me the caſe of a com- 
© mon recovery,” and he determined againſt 
me:—The iſſue in tail has acquieſced, and the 
conteſt has long been at an end. 


Therefore on the whole of this 1 I do 
ſubmit to your Lordſhips, that this is an at- 


tempt that ought to ſtartle every ſober man 
an attempt to enquire into the underſtanding 
of a man at a period nearly of twenty years 
after his death—when the fact cannot be tried. 
But I contend that the inquiſition hath con- 
cluded the plaintiff—that the fine has conclud- 


ed him and I hope . Lordſhips will now 


releaſe 
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releaſe. the poſſeſſor of this eſtate from a pil. 
grimage of twenty-ſix years through which 
he has been led by the unexampled litigation 
of the plaintiff.—In truth, the affirmance of 
this judgment will be the moſt fortunate event 
for the plaintiff which can happen; for if it 
were poflible that he could ſucceed in this pro. 
ject, he never can get into poſſeſſion of any 
part of the eſtate, for there is a fine and ten 
years non-claim ſtanding out againſt him, 
which has for ever barred his right, if any he 


has. 


My Lords, I am aſhamed to have taken uy 
ſo much of your time, and of the warmth 
with which I have preſſed the ſubject upon 
you. But J feel no leſs the importance of 
your deciſion in this caſe to my client, than 


the very extenſive conſequences it may have 
upon the property of this kingdom. 


After hearing counſel upon this writ of er. 
ror, the Judges were ordered to look into thc 


record, and deliver their opinion in anſwer to 


the following queſtions. — | 


Firſt.— Whether the commiſſion ſet forth in 
the ſaid record bearing date the 19th of De- 
cember in the 7th year of his preſent Majeſty's 
reign, and the inquiſition thereon of the 55 
| 0 
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of January following, whereby it was found, 
that Nicholas Hume, Earl of Ely, in the ſaid 
commiſſion. named, was not at the time of 
taking the ſaid inquiſition an idiot or a perſon 
of unſound mind, with the return of the exe- 
cution of ſaid commiſſion, which were given 
in evidence on the part of the defendant in 
error on the trial of the iſſue at the bar of the 
court of King's Bench in Michaelmas term in 
the year 1784, joined upon the averment 
taken by the plaintiff in error in ſaid cauſe, was 
in point of law concluſive evidence of the ſa- 
nity of the ſaid Nicholas Hume, Eart of Ely, at 
the time of taking the warrant of attorney ſet 


forth in the preſent record, and of his capaci- 


ty at that time as to the ſoundneſs of his mind 
to make ſuch warrant of attorney and ſuffer 
ſuch recovery as in the ſaid record, ſo as to 


Juſtify the ſaid court of King's Bench in refuſ- 


ing dpon the trial of the aforeſaid iſſue to ſuffer 
the plaintiff in error to go into parol evidence 


offered by him to prove that the ſaid Nicholas 


Earl of Ely, was of unſound mind at the time 


of faid warrant taken and acknowledged, and 
the ſaid recovery ſuffered ? . 


Second. Whether the commiſſion and the 
inquiſition and return thereon, whereby it was 


found, that Nicholas Hume, Earl of Ely, was 
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an idiot or a perſon of unſound mind, toge. 
ther with the fine, præcipe, concord, and Cap- 
tion of ſaid fine, as likewiſe the warrant of 
attorney and the caption thereof on the 8th 
day of July 1767, as ſet forth in the ſaid re. 


cord, or any and what part of faid evidence 


were in point of law concluſive.evidence upon 
the iſſue which came on to be tried at the bar 
of the court of King's Bench of the ſanity of 
the faid Nicholas Hume, Earl of Ely, and of bis 


capacity, as to the ſoundneſs of his mind to 


make ſuch warrant of attorney and ſuffer ſuch 
recovery as in the preſent record, iflue having 
been joined upon the averment taken by the 
plaintiff in error in ſaid cauſe after the death 
of the ſaid Nicholas, and the ſaid warrant of 
attorney and caption thereof fet forth in the 
record, appearing to have- been made and ac- 
knowledged before the ſaid Chief Juſtice of 
the court of Common Pleas at the ſame time 
that the caption of the ſaid fine was taken and 
acknowledged by and before him. And it ap- 
pearing to the faid court upon the ſaid record, 
that the tenant to the prucipe in faid recovery 
was made by fine levied and acknowledged by 
ſaid Nicholas, ſo as to warrant the ſaid court of 
King's Bench in refuſing upon the trial of the 


' aforeſaid iſſue, to permit the plaintiff in error 
to 80 into PRE evidence offered by him to 


* 
323 


prove 
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prove that the ſaid Nicholas was of unſound 
mind at the time of the ſaid fine taken, and 


warrant of attorney acknowledged and reco- 
very ſuffered ? | | 


Third. Whether in a caſe where a fine 


with proclamations is levied by tenant in 


tail, and the precipe is brought in the ſame 


term againſt the conuſee of ſuch fine, and a 
common recovery ſuffered thereupon, ſuch 
fine, precipe, and common recovery are to be 
conſidered in law as. one common affurance; 


or conveyance, or as ſeparate common afſur- | 


ances or OTE N ? 


Friday, 6th May, 178 5. 


The Lord Chief Juſtice of the Common 
Pleas delivered the unanimous opinion of the 
Judges upon the firſt queſtion, that the com- 
miſſion and inquiſition were not conclufive evi- 
dence of the ſanity of Nicholas, Earl of Ely. 
Upon the third queſtion they were alſo unani- 
mouſly of opinion, that the fine and recovery 
were to be conſidered as one aſſurance. But 
3s to the ſecond — they differed in opi- 


non, 


S 2 Whereupon 
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1788 Whereupon the Judges were ordered to de. _ | 

Lond liver their opinions ſeriatim, and aflign their 
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) THE queſtion 1s of great importance, and the ap 
| one of the firſt impreſſion ; the books not fur. preſen 

g niſhing an authority in point—it is to princi- der a 
ples and not to caſes your Lordſhips muſt reſort i fays, | 

to guide you in your determination. impea 
| Be in the 

The difficulty of the preſent caſe, confined 
as it now is to the ſecond queſtion, ariſes from But 
the connected ſtate in which the fine and reco- make 


very ſtand, forming together one aflurance:— the fir 
for ſeparate them, the difficulty vaniſhes ; it Wi i; tru; 
being admitted on all hands, that the fine can. every 
not at this day be impeached on the ground part a 
of inſanity, and it being determined on tl: and tl 
other that a recovery ſtanding ſingle may. cer; 
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| 1 # | | this is 

I have faid on a former occaſion, and it bs WM fenar 
been cited truly at the bar, that a fine is con: ine v 
cluſive evidence not only of the act done, but —Sux 
of the ſanity of the perſon doing it: My 0p lf the re 
nion is ſtill the ſame :—The fine in the preſent Wl the w. 
caſe i is facred, and you ſhall not in any oy that b 
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impede its operation at this day. But ſee 
what that operation is, or was intended to be A 
—to make a tenant to the præcipe granted; 
and the tenant is a good one and ſhall remain 
inviolate, and if there was nothing more ne- 
ceſſary to complete a common recovery, no 


queſtion could ariſe in the preſent caſe. But 
there is another ingredient at leaſt as neceſſary, 
the appearance of the tenant in tail, and in the 
preſent caſe, that not being in perſon, but un- 


der a warrant of attorney, which as Lord Holt 
Jays, is nothing more than a mere deed, it is 
impeachable as every other deed is, for inſanity 
in the party. 


But it is ſaid, the fine and the recovery 
make only one act, and as you cannot impeach 
the fine, you cannot diſturb the recovery: It 
1s true, they make one aſſurance: But it is like 


every other aſſurance, which may be good in 


part and bad in part: — The fine may be bad 
and the recovery good, and vice verſd, the re- 
covery may be bad, and the ſine good. That 
this is the caſe 2 Salk. 568. Lloyd v. Evelin. — 


Tenant to the præcipe was made by fine, yet the 


ine was reverſed and the recovery held good. 


—Suppoſe on the other hand, the fine good and 


the recovery erroneous, for a. palpable defect, 
the want of an appearance, could it be argued 
that becau le the fine was is good, the recovery 
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1785. muſt ſtand :—No :—The recovery would fal 
" and the fine ſtand. 


Huus 


* 

d nee in the preſent caſe that 
the fine in no ſort affects the plaintiff's right, 
and conſequently that the plaintiff does not 

come here to impeach it: — But it is aid, 
though it is no bar to your right, it is a bar to 
your remedy.— Right without remedy is of 
little uſe. The truth is, as the fine does not 
affect the plaintiff*s right, he could not by any 
poſlibility prevent the levying of it, nor when 
levied, call in queſtion its validity. If he had 
attempted it at the time, he would have been 
told, + You as a remainder-man have nothing 
to fay to it; the fine does not touch you, nei. 
ther can you touch it.” Can it then be 
argued that that act which the party cannot by 
any poſſibility diſpute, on the principle that it 
does not affect his right, ſhall be an abſolute 
bar to his remedy ? 


It is dad, chat the caption of the ſine and the 
acknowledgment of the warrant in the preſent 
caſe, - being at the ſame time, it would be 
abſurd to let in evidence to ſhew an inſanity 
as to one act, when there is concluſive evi. 
dence of ſanity as to the other. But if this 
_ queſtion is to be decided, it muſt be on ſome 
general principle, and not becauſe the act has 
been 
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been done at one moment or at another: If it is 1 


concluſive evidence in the preſent inſtance, it 
muſt be ſo in all ſuch caſes ; and if concluſive as 
to a recovety, it muſt be fo as to a deed, a will, 
or any other act of the party. 


Suppoſe the caption of the fine and the ac- 


knowledgment of the warrant were not on the 


fame day, but on different days, the fine and 


recovery would be equally good, for it is ſuf- 


ficient, if the tenant be made any time before 
judgment. 1 Show. P. C. 347. Could it be 


aid that the fine levied on one day ſhould 


be conclufive evidence of the fanity of the 
party at another The caſes of infant and non 
compos as I have ſaid on a former occaſion are 
parallel, except -that the latter cannot ſtultify 
himſelf to avoid his own act. 1 Lord Naym. 
315. If then the fine of an infant does not 
conclude in reverſing his recovery, it cannot 
conclude the aon combo. If an infant levies a 
fine making a tenant to the præcipe, and ſuffers 
a common recovery by warrant of attorney 
acknowledged the ſame day, though he hall 
not reverſe the fine after he comes of. age be- 


cauſe of his infancy, yet he may reverſe the 


recovery, 5 Mod. 209.—PFor the queſtion there 
is triable by the country, whether he was with. 


in "ge when he PR. che warrant— there 
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the fine is concluſive evidence of the full age, 
as in the preſent caſe it is of the ſanity and 
goes to the ſame inſtant of time, yet it does not 


conclude. Holland v. Danby, ' Cro. El. 739.— 
Recovery by an infant reverſed by remainder. 
man, S. P. 5 Mod. 209.—Zouch v. Mitchell— 
Godb. 161. Recovery by infant who appears 


by attorney is void. Now though the book 
does not ſay whether the tenant was made by 
fine or not, yet as it ſays the act is void, it is 
ſaying that a fine or any other act cannot make 


it good, and in no caſe where a recovery ſuf. 


fered by an infant has been reverſed, was it 
ever ſuggeſted that if the tenant was made by 
fine, it would have made any alteration. Jenk. 
299. pl. 60. Earl of Devon's caſe. Hob. 196. 


Blunt's caſe.— The book fays the only poſlible 
way to make valid a recovery ſuffered by an 
infant is to have a privy ſeal and ſign manual 


ſignifying the King's pleaſure that a common 


recovery be ſuffered by the infant, who is 
thereupon examined with his friends as to the 


circumſtances of the caſe, and if the court ſees 
it will be of advantage to the infant, they wil 
admit it: — But it was never ſuggeſted that 
the levying a fine would have anſwered the 
-purpoſe, and yet it is not to be conceived if 
it would anſwer the purpoſe, that the book 
would have been ſilent on it. 
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fore of an infant and non compos being the fame, 1785. | 


if the recovery of an infant by warrant of at- 
torney can be reverſed for infancy, notwith- 
ſanding the tenant made by fine, ſo may the 
recovery of a non compos, If it be ſaid that the 
at of the infant here was to acquire a property 
and not to diſpoſe of it, and therefore it ought 
to receive à more liberal conſtruction, it is 
founded in error—the ſuffering a recovery is 
no mode of acquiring a property, whatever it 
may to diſpoſe of it. Lord Ey had the pro- 


perty in him before, and the object of the re. 


covery was to enable him to diſpoſe of it :— 


But this is of little conſideration; it does not 


reach the principle, 


If the doQrine contended for in the preſent 
caſe was to prevail, the miſchief would extend 
farther than we are aware of. The acts of 
every man however weak in underſtanding 
might be eſtabliſhed againſt every principle of 
policy and of law, A fine once acknowledged 
before friends named in a commiſſion for the 
purpoſe would ſhut the mouths of all mankind 
againſt impeaching a ſubſequent deed—and to 
lay you may put in iſſue a fact, but ſhall not 
be permitted to give evidence to ſupport it, 
would be a mockery of juſtice.—But there is 
no law that I know of in the books to warrant 
the aſſertion, that a fine is concluſive evidence 


of 
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1785. of the fanity of the conuſor in any inſtance 


Hume OT tO any purpoſe, but to ark the line | it. 


Werds, fel. 


Mr. Baron Mr was of the Be opinion, 
and gave his reaſons. | 


2 


Mr. Juſtice KzLLY was of the ſame opinion, 
and gave his reaſons. 
Mr. Juſtice HELLEN, after aſſigning his rea. 
ſons, anſwered 1 in the affirmative. 


Mr. Baron HamiLTon, after aſigning In 
reaſons, anſwered i in the affirmative. 


Mr. Baron powrn abſent. 


c Lord Crnirr BARON YELVERTON's ARC“. 
MENT. | 


| 
| 
| 
| THE Court of King's Bench has determin- 
| ed, and my learned brethren have all been cf 
| pPpinion, that the commiſſion, and the inquilt- 
tion, finding Nicholas, Earl of Ely, not to have 
been an idiot, or perſon of unſound mind, is not 
concluſive evidence of his ſanity at the time of 
acknowledging the warrant of attorney men- 
tioned in the queſtion ;—Your Lordſhips have 
determined 
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determined, that the warrant of attorney is 
not, in #t/elf, concluſive evidence of the ſanity 
of Lord Fly, at the time of acknowledging 
ſuch warrant, but that it is matter in pais, and 


triable by a jury z—and yet to my utter 
aſtoniſhment, 1 hear it now queſtioned, whe- 

ther his ſanity is now triable by a jury! 
\ conceive the only queſtion to be, Whether 
the fine be in i7/eff concluſive evidence of the 


fanity of Lord Ely, at the time of acknow- 
ledging the warrant of attorney? =] do ad- 
mit the fine is gua/e, a judgment, and in that 
light I will beg leave to conſider it; but though 


it is a judgment concluſive of the ſanity of the 


conuſor to ſuffer that judgment, yet it is not 


therefore concluſive evidence of his fanity to 
do another a& :—If it be, it muſt derive its 


force from one of theſe three things, either 
from the general rules of law, or the poſitive 
rules of rhe legiſlature, or from ſomething 
which thoſe who have argued on the other fide 
of the queſtion, think they have diſcovered, as 


excepted out of the general rules.—I will ex- 
amine it by all theſe teſts, and I will condenſe 


my obſervations as much as poſſible, in order 
to avoid that tædium, which ariſes in your 


Lordſhips minds, from hearing the ſame argu- 
ments from different perſons who agree in the 


lame Opinion. 


On 
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On the firſt head, your Lordſhips will 
ſee in what cafes judgments ſhall conclude, 
either as pleas, or as evidence, no where bet. 
ter laid down than in that learned argument of 
Lord Chief Juſtice De Grey in the Ducheſs of 
King/tor's caſe; I will give it to you in his own 
words: —“ Firſt, that the judgment of a court 
% of concurrent juriſdiction, directly upon the 
„point, is as a plea, a bar, or as evidence, con- 
c cluſive between the ſame parties, upon the 
fame matter, directly in queſtion in another 
court. Secondly, that the judgment of 
* a court of excluſive juriſdiction, directly 
„ upon the point, is, in like manner conclu- 
<« five upon the ſame matter, between the 
<« ſame parties, coming incidentally in queſtion, 
in another court, for a different purpoſe. But 
& neither the judgment of a concurrent, or 
& excluſive juriſdiction is evidence of any mat. 
„ ter, which came collaterally in queſtion 
though within their juriſdiction; nor of any 
% matter incidentally cognizable; nor of any 
« matter to be inferred by argument from the 


judgment.“ 


Ideſe rules are laid down with ſo much pre 


ciſion and accuracy, that there is not a word 


contained in them, which has not its ſterling 
value, nor has a caſe been cited, nor do I be- 
lieve a caſe can be put, which does not fall 
| within 


the Common Pleas, 
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within them, for either they are caſes where 


acts of parliament have eſtabliſhed exclu- 
five juriſdictions, between certain parties, as 


of certificates of commiſſioners for ſettling 


army accounts, or of the proof of debts before 
commiſſioners of bankrupts under the control 
of the great ſeal, or of ſentences in matrimo- 
nial cauſes, annulling a marriage, where one 


of the parties in a civil ſuit, claimed a title, or 


founded a defence upon ſuch marriage ;—or 
they. were ſentences of excluſive juriſdiction, 


acting directly in rem, and to which all the 


world are ſuppoſed to be parties, as condemna- 
tions in the court of Exchequer, which are had 
by publick proclamations, inviting all perſons 
whatſoever, to come in, and claim their pro- 
perty, or the ſentences of admiralty courts, 
which judge between nation and nation, and 
from whoſe deciſion there lies no appeal but to 
the ſword (a). But in all theſe caſes the 
parties to the ſuits, or the parties againſt whom 
the evidence was received, and who were con- 
cluded thereby, were parties to the ſentences, 
and had acquieſced under them, or derived un- 
der thoſe who had, or elſe che ſentences were pro- 

| nounced 


(a) This part of the argument applies to caſes that were cited at the 
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1 Stra. 481. 
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x Salk. 291. 
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bar by the then Solicitor General, Carleton, now Lord Chief Juſtice of 


Vide the Attorney Geneial's argument. Ante. 
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nounced in ſuits to which all perſons mou or 
1 have been parties. 


Now if a fine were like an ordinary judg. 
ment of a court of competent juriſdiction, it 
would not be concluſive evidence in the preſent 
inſtance, and for theſe reaſons; becauſe, there 
is no act of parliament which has made a fine 
under theſe circumſtances concluſive againſt a 
remainder-man : the remainder-man does not 
claim under the fine ; he never could be faid 
to acquieſce under it, becauſe he could not 
impeach it; he is no party to it, nor does he 
claim under any man who is. And though | 
muſt acknowledge that fines do in ſome reſpeds 
ſtand on a ground pecuhar to themſelves, a 
ground whereon the wiſdom of our anceſtors 

has placed them, for the affurance of titles, 
and quieting of poſſeſſions ; yet I muſt fay, 
that that memorable act, which gives to fines 
their preſent force and efficacy, which direct 
their operation, and where they operate, has 
made them irreſiſtible, does not in any of its 
proviſtons, materially depart from thoſe rules, 
under which other judgments have been held 
to be concluſive: The effect of that act is two- 
fold. Under that act a fine with proclama- 
tions, by tenant in tail, whether the proclama- 


bar 
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har the iſſue in tail. But why ?—Becauſe the 1785. 
fine is ug a judgment, and the iſſue in tail He 
caims the eſtate through his anceſtor, whoſe Büsten. 
tight was barred by the judgment. —Again, by 
that ſtatute, a fine with proclamations, if five 
years after the title accrued are ſuffered to paſs 
without claim, will bar every man who does not 
come within the ſavings of that act. But 
why ?—Becauſe, there the fine acts guaſt in rem, 
for by the proclamations all men are invited to 
caim, if any right they have, and having failed 
to do ſo within the time preſcribed by law, 
they are therefore barred. But the caſe of the 
plaintiff in error does not fall within either of 
theſe concluſions, for he is not the iſſue in tail = 
of the conuſor of the fine; nor is the fine pro- 
duced againſt him, as-a judgment to bar his 
right. If the defendant in error intended to 
make that uſe of it, he ought to have pleaded 
it to the writ of error, and have given the 
plaintiff an opportunity of replying, that he 
claimed within the five years, or that he came 
within ſome of the ſavings in the act. The 
ine is therefore offered, not as a bar to the 
right of the plaintiff in error by virtue of its 
own force as a judgment, but as concluſive evi- 
dence of the ſanity of the conuſor to do ano- 
ther act, which is a bar to his remedy. And ſo, 
though it does not bar the right, it takes away 
the remedy; and though it would not conclude 

: | HE 8 
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1785. F pleaded as a judgment, yet when offered x 
vw apiece of evidence, it ſhall have the magick 

| = virtue of ſealing up the lips of the court and the 
ren. jury, the parties and the witneſſes.— But ] 
kun of only one caſe where it has been held 
chat a fine is concluſive evidence of the caps. 

eity of the conuſor to do another act, and that 

is the caſe of a fine and a deed leading the uſe 

of ſuch fine. In that caſe it has certainly been 

held for law, that a man whoſe right is by lay 

barrable by a fine, ſhall not be received to 

aver againſt the capacity of the conuſor to exe 

| Manages cute the deed leading the uſes; becauſe it i 
— Hp faid, the fine is the principal, and the deed the 
 acceflary; and a man who is enabled to do the 
principal, ſhall not be held diſabled to do the 
acceſſary. But that rule of law was adopted 
1 : through neceſſity; becauſe all ' fines operate to il öVY 
'F uſes, and the uſes are governed by the intent. My 
. Whereas if the deed were avoided, the fin: aſſerts 
= would no longer operate to the uſes, to which fine i 
8 nit was intended to enure, and ſo the fine would bold 
1 in effect be avoided, becauſe the uſes of it could Bi error 
not take place. But to apply that rule to the WF judgn 

caſe of a fine and recovery, it would be neceſ . low t! 

| fary to eſtabliſh two poſitions, in attempting And « 
= which one of my learned brethren has failed, Bi after. 
. for neither of them is true. He ſays the fine there 

in this caſe is the G — recover) i And 
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the acceſſary; — and ſecondly, that if you avoid 
the recovery, you alſo avoid the fine.—I can- Gw 


not find a ſingle ſaying in the books to juſtify 
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the recovery the acceſſary; for the only uſe 


of making the tenant to the præcipe by fine, is, 


to put the evidence of there being a good 
tenant to the præcipe on record; for where he 
was made by deed, if that deed was loſt the 


recovery fell to the ground, and this was the 


real motive, not to ſubſtantiate the ſanity of 
the conuſor; and the legiſlature felt fo ſtrungly 


| the- inconvenience ariſing from the loſs of ſuch 


deeds, that they paſſed a law, whereby it was 
enacted, that after twenty years have elapſed 
it thall- be preſumed there was a good tenant to 


the — 


* . veother: has i in the ſecond place 
aſſerted, that if you avoid the recovery, the 
ine is gone. To this I anſwer, no: I am 


bold to ſay, it is no ſuch thing; the writ of 


error does not impeach the fine, nor will the 
judgment reach it, for the judgment muſt fol- 


low the writ, and the fine remains unmoleſted. 


And vice verſd, though the fine ſhould be here- 
after. avoided, yet, the recovery would not be 


thereby avoided, if it were otherwiſe good. 


And with reſpect to a recovery, and a deed 
lading the uſes of a recovery, the law is the 
T very 


” 1 
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very reverſe of what it is in the caſe of a fine, 
and a deed leading the uſes of a fine. In the 
caſe of a recovery and deed, the deed has in 


more inſtances than one been held to be the 


principal, and the recovery the acceſſary; and 
accordingly a party, whoſe right would be 
otherwiſe barred-by the recovery, has been al. 
lowed to impeach the ſanity of the vouchee, at 


the time of the execution of the deed and ſo 


avoid the operation of the recovery. 


My learned brother has been very unfortu. 
nate in the two caſes he quotes in ſupport of 
his poſitions ; for in both of them, the deed was 
the principal and the recovery the acceſlary, 


and in both, perſons were allowed to impexth WW 
the ſanity of the parties to the deed. The two | 


caſes were, the caſe of Sir Butler Wentworth and 
Jones v. Cabe. In Wentworth's. caſe, the jury 
recommended a compromiſe from the box, 


and there they muſt have heard ſome evidence, 


or they could not have done 10. In the other 
caſe Lord Chief Juſtice Wilmot determined the 


_ deed to be the principal and the recovery 


the acceſſary. The jury there found againſt 
the ſanity, and the — $ Bench refuſed to ſet 
aſide the verdict. 


I now come to the third point: It ſeems tobe 
conceived that there is 2 ſomething or other in 
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this caſe which diſtinguiſhes it from, or takes 
it out of the ordinary rules of law. I wil 
therefore beg leave to examine what that ſome- 
thing is by applying myſelf immediately to the SY 
interrogatories contained in the queſtion. 
And firſt, the queſtion imports a doubt, whe- 
ther where two or more acts are neceſlary in 
point of law to complete one aſſurance, the 
proof. of the capacity of the agent to do 
one act does not conclude as to his capa- 
city to do the other; and conſequently, whe- 
ther the capacity of Lord Ely to levy the fine, 
does not conclude to his capacity to acknow- 

ledge the warrant of attorney. To this I . 
ſwer, that there is only one inſtance in which 
the capacity of an agent to do one act, con- 
cludes to his capacity to do another, and that 
is the caſe of a fine and a deed leading the uſes 
of that fine : But in every other caſe but that, |, 
I anſwer in the negative, and I prove the truth 
of my. anſwer thus:—If a man had levied a Gib. Ed. 
fine twenty years ago, with intent to make a Rep. 16. 
tenant to the pracipe in a recovery then intend- 
ed to be ſuffered, and the recovery is not ſuf- 
tered for twenty years after, the fine and re- 
covery are in point of law one and the ſame 
aſlurance, as much as if they were both of the 
lame term, or of the ſame day, and yet ſurely, 
no man in his ſenſes will fay that a fine levied 
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1785, twenty years ago is concluſive evidence of the 


Mans fie id's 


cate, 


A fanity of the conuſor twenty years after. 


againſt 
BugxToON. 


But then the queſtion aſks, where two ads 
are done at one and the ſame time, and one of 
thoſe acts is in itſelf concluſive evidence of the 
capacity. of the agent to do that act, it ſhall not 


be concluſtve evidence of his capacity to do the 


other ?—My anſwer to that queſtion is alſo in 
the negative; becauſe, if it were otherwiſe, 
then the act which is in itſelf concluſive evi. 
dence of the agent's capacity to do that act, 
would be concluſive evidence of his capacity 
to do any other act whatſoever, whether it be 
made a part of the ſame aſſurance or not.— 


Suppoſe an idiot levied a ſine (and the hiſtory 


of the law proves, that idiots have been receiv- 
ed to levy fines) and at the ſame time made 
his will, and gets the ſame Chief Juſtice to at- 
teſt it: - By my brother's doctrine this pre- 
cludes all examination into the ſanity of the 
teſtator ; but I will be bold to ſay that in ſuch 
a caſe, the Chief Juſtice may be examined and 
croſs-examined, and undergo all the torture of 
any other witneſs. 


But the queſtion enquires farther, whether, 
where the two acts, the one of which is con- 
cluſive in itſelf, and the other not, make but 
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one aſſurance, and are done at one and the ſame 
time, theſe two circumſtances put together, do 
not make one act concluſive evidence of the 
capacity of the agent to do the other ?—l an- 
ſwer, not: — And I prove my anſwer by the 


ſtrongeſt caſe which can be put: — I believe no 


two acts can be ſuppoſed to be more intimate- 
ly connected with each other, both in unity of 
time, and of aflurance, than a will of a real 
and perſonal eſtate, written upon one and the 
fame piece of paper or parchment, and ſubſcrib- 
ed by one and the ſame fignature :—And yet 
it is clear law, that though the probate of ſuch 
awill is concluſive evidence of the ſanity of 
the teſtator to make ſuch will, yet it is by no 
means concluſive evidence of his capacity to 
diſpoſe of his real eſtate. —And why ?—Evi- 
dently becauſe, the capacity of the party, to do 
the two acts, is triable by different juriſdic- 
tions. And the fame reaſon applies to the caſe 
of a fine and a warrant of attorney : for as the 
capacity of the teſtator in the firſt caſe 1s tria- 
ble by the judge of the ſpiritual court, as to 
the perſonal eſtate ; and his capacity as to his 
real eſtate by a jury; ſo in the latter caſe the 
capacity of the conuſor to levy the fine, is 
triable by the fine itſelf, and his capacity to 
acknowledge the warrant, is triable by a jury. 
80 in the caſe of an infant levying a fine ; he 

in 
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in the ſame moment executes a warrant of at. 
torney ; he comes of age, he cannot reverſe the 
fine for non-age, but whether he was of age or 


not, when he executed the warrant of attorney, 


is a matter triable by a Jury, and that whether 


the warrant accompanies the fine or not.— 
From all which I am warranted to lay it down 


as a general poſition, that the capacity of a par. 


ty to do one act is not concluſive to his capa. 


city to do another, if his capacity as to that 
other be triable by a different juriſdiction, whe. 
ther the two acts make one and the ſame aſlur. 


ance, or are done at one e and the ſame time or | 


not. 


It will then perhaps be aſked, What, has the 
fine no operation ?—ls it not even evidence! 
—] anſwer, that it has all the operation it was 
ever intended to have; it has made a good 
tenant to the præcipe, and has put the evidence 


of it on record: and if the plaintiff in error 


had aſſigned for error, that there was not a 
good tenant to the pracipe, he would have been 
concluded by the fine: - And further, if the 
fine had been pleaded to the writ of error, as a 
fine with proclamations, upon which five years 
after the title accrued had run, without any 
claim, and that. the plaintiff in error could not 
reply, that he had claimed within the five 

years, 
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years, or that he came within the ſavings of 
the ſtatute, he would in like manner have been 
barred by the fine. But as the caſe is at pre- 
ſent circumſtanced, the fine proves nothing 


concluſively, but its own exiſtence.—l ſay it 


proves nothing concluſively but that: but when 
| fay ſo, I would not be underſtood to mean, 
that it is not evidence to go to a jury ; for, on 
the contrary, I think it is evidence, and evi- 
dence of the moſt perſuaſive nature, but eſpe- 
cially when coupled with the inquiſition, and 
warrant of attorney : for though I cannot ſub- 
ſcribe to the doctrine which the queſtion ſeems 
to inſinuate, that a legal concluſion admits of 
degrees of comparative ſtrength or that it is. 
more or leſs concluſive at different times; and 
though I can no more admit that three pieces 


of evidence, none of which is concluſive itſelf, 


do altogether amount to a concluſion, than I 


can, that three cyphers make an unit, yet I feel 
very ſenſibly that perſuaſive evidence may be 


more or leſs ſtrong according to its nature, and 


that three pieces of evidence tending to eſta- 


bliſh one and the ſame fact, are ſtronger evi- 
dence, than one of them would be ſingly. 


And therefore, upon the whole, my anſwer 
to the ſecond queſtion is, that the inquiſition, 
the fine, and the warrant of attorney, are not 
in any caſe which has been put, ſingly, or alto- 

| | ther, 
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gether, concluſive evidence, ſo as to warrant 
the judgment of the Court of King's Bench. 


Lord Chief Juſtice PaTTERs0N, after aſlion. 
ing his reaſons, anſwered in the affirmative, 


A motion was made to reverſe the judg. 
ment of the Court of King's Bench :—upon 
which the the Houſe divided. | 


Contents 11. 
Not-Contents 21. 


It was ORDERED and ADJUDGED that the 
judgment of the Court of King's Bench be 
affirmed, and that the record be remitted. 


Nate. Lord Chancellor LirrokD divided wich the minority. 


The 
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The Hon. and Rev. FRANCIS 
PAUL STRATFORD, : Appellant. 


Earl of ALDBOROUGH and 


The Right Hon. EDWARD 5 
PATRICK MANNIN : 


March 8th. 1786, 


JOAN, late Earl of Aldborough, father of 
appellant and reſpondent Edward, being ſeized 
in fee of the lands of Lady/town, by ſettlement, 


againſt | 
Lord ALD- 
BOROWGUH, 


Reſpondents. 


Caſe 8. 


W will 
nat decree a 
ſpecifick 
execution of 
an article 
which is 


2oth of October, 1726, conveyed thoſe lands, contrary to 


among others, to the uſe of himſelf for life, 
remainder in tail male, with power to. demiſe 
for three lives, or thirty-one years, by inden- 
ture, and at the beſt improved rent.—The 
relpondent having attained his full age, his fa- 
ther and he made a new ſettlement of their 
eltates, 23d and 24th January, 1761, convey- 
ing the ſaid lands, to the uſe of the late Earl 
for life, remainder to the reſpondent for life, 
remainder to the ſons of the reſpondent in tail 
male, remainders over, with power to the re- 

ſpective 


the powers 
in a ſettle- 
ment. 
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1786. ſpective tenants for life, by any deed, writing, 
* 


or limitation, under their reſpective hands and 
ſeals, in the preſence of two or more ſubſcrib. 
ing witneſſes, to demiſe, or leaſe all or any 
part of ſaid lands, for any term not exceed. 


ing three lives, or thirty-one years, to take | 


effect in poſſeſſion and not in reverſion, at 
the beſt improved rent and without fine. On 
the 19th of Oclober, 1767, the late Earl, then 
Lord Baltinglaſs Entered into an article for a 
demiſe of the ſaid lands of Lady/town in the 
words following : * Lord Baltinglaſs has 
agreed to ſet Fohn Lanagan his concerns at 
Lady ſtoꝛon for the term of thirty-one years, 


to commence from the 29th day of September, 


« 1767, at the yearly rent of 8 öl. leaſes to be 
« drawn with the uſual clauſes between Lord 
& Baltinglaſs and his tenants at the deſire of 
e either party. Witneſs my hand, this 19th 
day of October, 1767, - Baltinglaſ..— his 
article was atteſted by one witneſs only. 


John Lanagan entered and continued in poſ- 
ſeſſion till his death, when he was ſucceeded by 
his eldeſt ſon, James, whoſe right, title and 
intereſt in ſaid lands, were ſold by the ſheriff, 
under ſeveral writs of feri facias, 14th March, 
1780, to appellant for 5851. and gol. an arrear 

of rent paid to reſpondent's agent.— The re. 
ſpondent, as of Hilary term, 1781, brought an 
ejectment 
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ejectment upon the title in the name of Patricł 
Mannin, his feigned leflee, and on the 2 iſt of 
February, 1781, appellant exhibited his bill in 
Chancery, ſtating the aforeſaid facts, and 
charging that reſpondent frequently accepted 
rent out of ſaid lands, after his father's death, 
and was ſo conſcious of the validity of the 
title claimed under the article that in Auguſt, 
1780, he wrote to Lanagan, deſiring him to bring 
his article and execute leaſes: The bill prayed 
that the reſpondent might be reſtrained from 
proceeding on the ejectment, and that he 
might be enjoined ſpecifically to execute leaſes 
in purſuance of ſaid article, and of his own 


ebnfirmation thereof, —The reſpondent in his 


anſwer denied any knowledge of the fale by 
the ſheriff, inſiſted that the rent reſerved by 


the article was conſiderably under value, that 


the article was defective not only in every 
point of form, but ſubſtantially a violation of 
the power, and that his application to Lana- 


dan was that he might produce the title under 
which he held, 


Iſſue having been joined, and witneſſes ex- 
mined, the cauſe was heard on Friday 25th 


June, 1784, when the Chancellor diſmiſſed the 
bill with colts. 


It 
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It was contended upon the appeal that thi; 
decree ought to be reverſed, Firſt, becauſe the | 
article of the th day of October, 1767, to John 
Lanagan, bound the lands, and was a ſubſtan. 
tial execution of the power of the late Earl 
under the marriage ſettlement, to demiſe the 
lands of Lady/town; and even conſidering the 
ſame as a defective execution, a court of equity 
ought to have decreed the ſame to be carried 
into ſpecifick execution. in favour of a pur. 
chaſer for full and valuable conſideration.— 
Secondly, becauſe the reſpondent having re. 
peatedly accepted rent of ſaid lands, ſubſequent 
to the death of the late Earl, and having de- 
clared, by letter, and otherwiſe, that he was 
ready to execute leaſes of the lands, purſuant 
to the article, has thereby precluded himſelf 
| from controverting the title of the appellant 

deriving under the leſſee in the article. 


In ſupport of the decree it was ſaid, that the 
article was not in any reſpect agreeable to the 
power in the ſettlement of 1761; it was not K 
indenture; no counterpart was executed; 
was atteſted by. one witneſs only, it was for 
| thirty-one years; and above all, it was not at 
the improved rent, but at a very great underva- 
lue ; which laſt circumſtance appeared clearly 
from the teſtimony of the witneſſes, but ſtillmore 


clearly by the price pad by the appellant, when 
near 
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near 13 years of the term were expired, altho? 
the lands had fallen in their value ſince the ar 


5 could not be ſet up by acceptance of rent.— 
t by Again, it was objected, that reſpondent ſet up 
218 the article by his letter of Auguſt, 1780. — An- 
s "I ſwer, that letter was written after the appel- 
ot at lant's purchaſe, and for another purpoſe, to 
erva- compel the production of the article, not to 
early confirm it; not agreeing to demiſe, until the 
8 agreement on which the claim was founded 
hen ſhould be known ; beſides, the reſpondent Was 
near benant for life only of theſe lands, under the 


. STRAT» 
ticle was executed, and no improvements had E 

a qa 
been made on the farm. Secondly, that Low Aro. 


though a court of equity may in ſome caſes 
aid a defective execution of a power, yet in no- 
caſe will equity interfere, where a power has 
been ſubſtantially violated. ——Thirdly, that 
the late Earl could not by any agreement bind 
the preſent Earl, deriving as a purchaſer under 
the ſettlement, to execute his power of leaſing. 
———Fourthly, that reſpondent was a purchaſer 
for valuable conſideration, and that equity 
ought not to give any aid againſt him. But it 
has been inſiſted on, that the acts of the reſpon- 
dent has made the article good, for that he has 


accepted rent. Anſwer, he accepted no rent, but 


one payment merely on account, when he was 
ignorant of the pretended leſſee's title; and be- 
lides the agreement, being abſolutely void, 


ſettlement 


BOROQUGH, 
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1786. ſettlement of the 23d and 24th of Fanuary, 
dia 17613 ; and his agreement, if any he made, 
row ougght not to be carried into execution to the 
e iN prejudice of thoſe in remainder, as neither the 
mn wakes ofthis ſettlement, or any perſon to 
whom an eſtate tail in remainder was limited, 


were parties t to the appellant's bill. 


ar. And accordingly after hearing counſel, it was 

5 Jour. 9. ORDERED and ADJUDGED that the appeal be dil. 
miſled, and the decree. therein complained of, 
aſlirmed. 
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The 


Caſes in Parliament. 


The Honourable JOHN STRAT. 9 
FORD and the Hon. and Rev. 
F. P. STRATFORD. 


The Right Hon. EDWARD 
Earl of ALDBOROUGH, 


March 1 5th, 1786. 


IN the year 1771, the reſpondent executed 
a bond to. his father, with warrant for con- 
feſſing judgment in the penal ſum of 8000l. 
conditioned for the payment of 400ol. with 
Intereſt, —In 1777, the late Earl of Aldbo- 
rough died, having by his will appointed the 
appellants his executors and reſiduary legatees, 


but to prevent their obtaining probate, the 


reſpondent entered a caveat in the prerogative 
court, —Diſputes alſo aroſe between the parties 
with reſpect to the borough of Balting/aſ5, the 


appellants being disfranchiſed of their corpo- 


rate offices, when an election for repreſenta- 
tives in parliament was held before John Hig- 
ginbottham, who had ſucceeded to the office of 


ſovereign 
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ſovereign upon the removal of one of the ap- 
pellants :—The Hon. Benjamin O' Neil Stratford, 


and John Godley, Eſq. were returned as duly 


elected, but the appellants prefered a petition 


to the Houſe ef Commons, complaining of 


the return. To terminate theſe litigations, an 
agreement was entered into in writing 22d of 
February 1778, by which the appellants ſtipu- 
lated to withdraw their petition againſt the 


election, and the acts of aſſembly in the borough 


disfranchiſing them were to be vacated,—lt 
was further verbally agrced, that the reſpondent 
ſhould withdraw the caveat, and that appellants 
ſhould execute a warrant of attorney to acknow. 
ledge ſatisfaction on the bond of 8000. and that 
the ſame ſhould be lodged in the hands of Sir 
Hopton Scott, to be delivered up to the reſpon: 
dent, in caſe he forthwith complied with the 
terms of the foregoing agreements. 


In a few days after reſpondent had with- 
drawn the caveat, Benjamin © Neil Stratford con- 
teſted the validity of the will, by the procure- 
ment of reſpondent, as the appellants alleged, 
notwithſtanding that they carried into imme- 
diate execution the ſtipulations to which they 
were bound; and reſpondent, further, initead 


of reſtoring appellants to their offices in the bo- 


rough, did, after ſaid agreement was entered 


into, file informations in the nature of writs 
of 


ap- 

ford, 

duly 
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of Nu Warranto againſt them; upon the trial 
of which a verdict was found for the appel- 


lants, and then the reſpondent brought a writ 


of error, returnable i into the M Bench in 


ny” 


On the 20 of Flbriiry i 1779, the labs 
filed a bill in Chancery againſt "appellants and 


Sir lapton Scott, praying that the faid Si 
Heton Scott might enter ſatisfaction on the re- 
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Lord ALDs 


' BOROUGH, * 


cord of the ſaid judgment by virtue of faid 


warraht; or that ſame might be depoſited with 
the officer, and that appellants'ſhould bring in 
al the title deeds, and all the letters which 
paſſed between reſpondent and his father. 

The bill ſtated that Scott upon the ſettlement 
of affairs, when the warrant was depoſited in. 
bis hands, executed an acknowledgment in the 


Aldborough bas entruſted me with a bond and 
* warrantiof his, for 4oool. due to the eſtate 
* of his late father and Mr. John and Paul's 


* ſoon as adminiſtration is taken out to his 
* will, and for confeſſing ſatisfaction on the 


* ſum of 40001; and that on his lordſpip's ſettling 
K "E affairs, it was underſtood by me, the 5oo0ol. be. 

ing releaſed in 1769, as a lien on the eſtate.——— 
$ — Scott,” On the 27th of Novem- 


U ber 


words and figures following, to wit: Lord 


letter of attorney for cancelling the ſame, 


* judgment for principal and intereſt of faid 


— 


— — — —„—V— y — 
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. A 


1 ber, 1781, e ee kis bill ſtating, 


LS that in purſuance of the agreement, he on the 


STRAT - 


row 25th of June, 1781, procured a corporate ad 
199 Arp. of the borough of  Baltinglaſe to be made, 
venue. whereby all acts done in the corporation from 
the 6th of October 1777, ſhould be reſcinded, 


and the appellants reſtored. —The appellants } 


and Scott anſwered the bill, and with reſpe& to 
the acknowledgment, they infiſted that Scott re. 

fuſed to ſign it, without firſt expunging the 
words marked in Halict, relative to ſaid 500d, 
and he accordingly ran his pen acroſs the ſame; 
and then having ſigned faid acknowledgment, 
returned the ſame to the reſpondent; and that 
fince he ſo ſigned the ſame there had been an 
alteration made in ſaid paper by inſerting the 
word Stet, in two e e __ * ſo obli- 
derne: 


Ehe cauſe was 1 goth and 3 
days of May, 1785, before Mr. Juſtice Ka 
and other Commiſſioners, appointed to hear 
cauſes in the abſence of the Chancellor, who 
decreed that the Uſher of the court ſhould 
forthwith deliver up unto the reſpondent, the 
warrant of attorney to acknowledge fatisfac- 
tion, in order that ſatisfaction might be ac. 
knowledged on the record of the judgment ob- 

| tained againſt reſpondent for 80oool. that it 
ſhould be. referred to the maſter to "ak 
whuc 
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which of the title deeds and papers brought 


into court related to reſpondent's eſtates that 


ſuch part of the bill as ſeeks to be decreed to 
the letters ſhould be diſmiſſed and both parties 
_ he their own. e 


The nk petitioned for a mh. : 


the cauſe came on again before the Chancellor 


zoth November, 1785, when his EY affirm- 
ed _ decree. 


#44 4-4 + 4 


291 
1786. 


STRAT= / 


FORD 


againſl 


Lord ArpD- 
BOROUGH. 


The re cd that this decree H. Catle- 


| and affirmation thereof ought be reverſed, — . 


. 


Firſt, becauſe the reſpondent in this cauſe has Ages 


no pretence whatſoever to be exonerated from 


the payment of the ſaid ſum of 4000l. with the 


intereſt thereof, unleſs upon the terms of hav- 
ing complied with all the ſtipulations, on his 
part to be performed by the written agreement 
of the 23d of February, 1778, and the verbal 
agreement which compoſed a part of the gene- 
nl terms of accommodation. —Secondly, be- 
cauſe no acknowledgment by Sir Hapron Scott, 


even if the ſame had been correctly obtained, 
could explain away the terms of agreement, 


under which ſatisfaction was to have been ac- 
knowledged; nor could ſet up for the parties 
an agreement more narrow and limited, than 
that which was really entered into, and which 
is a by the concurring teſtimony of 

U2 the 


1 292 
1786. 


Ks 
STRAT= 
FORD. 
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the plaintiff's ſtatement in his bill and the 
proofs in the cauſe.——Thirdly,” becauſe the 


gan, © Agreement entered into by the ſaid parties, a; 
it ſtands confeſſed by the reſpondent in his bil, 


and as it ſtands proved in the cauſe, has been 
violated, ſo as to entitle the appellants to refuſe 


: acknowledging fatisfaction on ſaid judgment, 


and to juſtify the ſaid Sir Hopton Scott, as a trul. 


tee for all parties, in with-holding faid warrant 


from the reſpondent :—But in all events, the 


unwarranted manceuvre to reſtore the expreſ. 
ſions which had been obliterated in Sir Heptur 


Sacott's acknowledgment, and thereby to give 
an operation to that inſtrument, which faid 


Scott at the time of ſigning it guarded himſelf 
againſt its poſſeſſing; the ingenious and de. 


luding duplicity of conduct, which avowedly 


Atipulated concord and harmony, but ſecreth 
ſtimulated diſcord, and ſought to deprive the 


appellants of every advantage which they were 


entitled to receive, as a ſmall return for an am. 
ple cohſideration ; and the artful attempt to 
delude the court into a helief that the ſpirit of 
the agreements had been complied with, whilt 
the caveat publickly avowed to have been with- 
drawn, was privately ſupported by the reſpon. 
dent in the name of another perſon, and whill 


the act of the corporation of  Baltinglaſs, made 


in the year 1781 (after every oppoſition to the 
appellant's right had og been tried) was the 
9 reſult 
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reſult of inability to obſtruct the reſtitution of 


the appellants, and not of a deſire to perform 
the terms of the compact; — would have war- 
ranted the court to have diſmiſſed the reſpon- 
dent's bill, and to have permitted the appel- 
lants to enforce payment of the bond of 4000l. 


—[t being an incontrovertible principle, that 


thoſe who ſeek equity, ſhall in all things appear 
correct themſelves, 

It was argued in ſupport of the decree that 
reſpondent gave a good legal valuable conſi- 
deration for the acknowledgment : 
the withdrawing his cavear, and putting an 
end to his ſuit in the prerogative court, and re- 
linquiſhing any pretenſions to the perſonal 
fortune of his father, —Secondly, That it is 


impoſſible now to put the reſpondent in the | 


fame ſituation in which he was; he performed 
his part; for ever gave up all claim to his fa- 
ther's perſonal fortune, in confidence that the 


appellants would perform their part as ſoon as 


they ſhould be enabled fo to do, by obtaining 
probate of the will.—Thirdly, the caveat enter- 
ed by Benjamin O'Neil Stratford, cannot affect 
the caſe; his not litigating his father's will, 
was no part of the agreement; nor was it the 
agreement that reſpondent ſhould not aſſiſt 
him; but if it were, the evidence in the cauſe 
dearly demon ſtrates, that Benjamin O' Neil Strat- 


ford 


namely, 
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1786. ford inſtituted this conteſt of himſelf, and 
—— 


STRAT- 
FORD 


againſt. 
Lord ALDd- 


BORQUGH. 


without reſpondent's conſent, or rather againſt 
reſpondent's defire: and what proves this 
ſtronger than the teſtimony of witneſſes is, that 
the warrant of attorney was figned bythe ap. 
pellants ſeveral weeks after faid Benjanin 
O'Neil Stratford had entered his caveat. 


It was orDERED and ADJUDGED that ſo 
much of the decree as follows be reverſed, viz. 
— That the Uſher of the Court ſhall forth. 
« with deliver up unto the reſpondent the war. 
«rant of attorney to acknowledge ſatisfaction, 
“ in order that ſatisfaction might be acknow. 
e ledged on the record of the judgment ob- 
« tained againſt the reſpondent for the ſum of 
« 80001.” and that the other parts of the ſaid 
decree be affirmed, | 
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| N ; 
ROBERT WRIXON, E . Appellant, 


Sir JAMES LAURENCE} 
COTTER, Bart. Admini- 
ſtrator of Sir Fames — | 
Bart. deceaſed, - Thomas Reſpondents, 
Hin and Richard Boſton, 
Executors of Henry Wrixon 
Eſq. deceaſed. J 


March oth, 1786. 


ROBERT WRIXON, the appellant's grand- 
father, being ſeiſed in fee of the lands of Kilcol- 
nan, and other lands in the county of Cork, 
and being poſſeſſed of ſeveral other denomina- 
tions of lands in ſaid county for a long term of 
years, did, by deeds of leaſe and releaſe, 5th 
and 6th of May, 1730, in conſideration of the 
marriage of Henry, his eldeſt ſon, convey ſaid 
tce-fimple and leaſehold lands to truſtees, to 
the uſe of Henry for life, remainder, ſubject 
to 


- 


not included in the ſettlement, but then under mortgage. —In O#ebe 


Caſe 10. 


A. entitled 
to a remain- 
der 1n tail to 
take effect 
upon the 

death of B. 
joins B. in 
levying fines 


andſuffering - 


recoveries 
for the pui- 
poſe ot ſel - 
ling thoſe 
lands to pay 
the debts of 
B. who in 
conſiderati- 
on thereof, 
gth June, 
1759, con- 
vey ed ro A. 
other lands, 


r, 1759, B. 


conveyed the equity of redemption in theſe latter lands to the mortgagee:— . 


brings bill for an account and iedemption.— Bill diſmiſſed in the Exchequer chat 


decice reverſed, | 


* 
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1786. to a jointure of 100l. to Mary, to the firſt and 


Wa Iz ON 
againſt 
Corres, 


every other ſon of the marriage in ſtrict ſettle. 
ment. Theſe deeds were regiſtered 25th Sc. 


tember 17 30. .—The appellant was the firſt ſon 
of the marriage, and attained the age of twen. 
| ty-one years, April 1754; Henry, the father, 


being then much involved in debt,' prevailed 


upon the appellant to join him in charging the 
ſettled lands with 2000l.. and in conuideration 


thereof Henry agreed to give the appellant a rent. 
charge of 2161. 1 3s. 4d. a year on faid lands, for 
thelife of Henry. In purſuance of this agreement, 
the appellant and Henry, in Trinity term, i754, 
oined in ſuffering a recovery of the {ſettled 
lands, and a deed, 2oth June, 17 54, was execut- 
ed between them, declaring the uſes of the ſaid 
recovery to be for the purpoſe of raiſing 2000. 
by a mortgage for a term of 500 years, and 
for the further purpoſe of paying the appellant 


the annuity, and ſubject to ſaid mortgage and 


annuity, the premiſſes were declared to be li. 
mited to the ſeveral uſes 1 in the ſettlement, 6th 
May, 17 30. 


The ſaid ſum of 2000l. was accordingly raiſed, 


and applied in diſcharge of part of Henry's 


debts : the appellant received but a very inconſi 
derable part of the annuity, and Henry having 
again become involved in debt to the amount 
of ſeveral ante and his creditors having 

_ threatened 
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threatened to arreſt him, the appellant and his 
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mother were induced from their affection fo 


faid Henry, and to ſave him from the miſeries 
of a goal, to conſent to a ſale of the ſettled 
lands and to part with the annuity, ſubject to 
the conditions hereinafter mentioned. 


Articles of agreement bearing date, 17th Te. 


bruary, 1759, were entered into by the appel- 
lant, and faid Henry Wrixon, of the one part, 
and Richard Tonſon of the other, whereby the 


' appellant and Henry covenanted and agreed 


with Tonſon, that they ſhould on or before the 
firſt of July, then next following, make out a good 
title, as well to the ſaid ſettled lands, which 


were then of the clear yearly value of 3351. as 


to the lands of Newceſtown, with its ſub-deno- 


minations, then in the poſſeſſion of faid 


Henry, and valued at 16 51. a year, and ſhould 


convey ſaid land to Tonſon at the rate of twen- 


ty-three years purchaſe, which he agreed to 
pay; they alſo covenanted to levy fines and 
ſufſer recoveries ſuch as Tonſon's counſel ſhould 
adviſe, and Tonſon agreed to demiſe the ſet- 


tled fee-ſimple lands to the appellants for three 


lives renewable for ever at 33 öl. yearly rent.— 
Previous to the time ſo appointed for making 
out a title to Tonſon, Henry, in conſideration 
of che appellant and his mother's 8 agreeing to 

ſuch 


RIXON - 
againſt - 
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ſuch ſale of the ſettled lands, by leaſe and re. faid I 
leaſe, 8th and gth June, 1759, made between bold 
him of the one part and the appellant of the heirs, 
other part, the releaſe reciting the ſaid mar. aCCOrC 
Triage fettlement, and that the appellant was jet n 
the eldeſt ſon of ſaid marriage; that Henry was lant fl 
greatly indebted to ſundry perſons, that the rate 
appellant and Mary had agreed to join him rents, 
in levying fines and ſuffering a recovery of duriny 
ſaid ſettled lands, 10 bar their reſpective right: and re 
thereto, that ſame might be fold for payment of and o 
faid debts, ſo far as the fame would extend, that tion an 
Henry had in conſideration thereof agreed to 1759, 
make compenſation to, and a proviſion for, levied 
the appellant and ſaid Mary in lieu of their tled 1: 
ſaid rights affecting ſaid lands, and further re. purch: 
citing that he was ſeized by virtue of a leaſe Henry 
for lives renewable for ever of the lands of derath 
Burnfort in ſaid county of Cork, then in mort. of was 
gage to James Cotter, Eſq. the father of the re. which 
ſpondent, for 7ool. and that he was poſſeſſed of faic 
of the lands of Cullen in ſaid county by virtue mothe 
of a leaſe for years, ſubject to a mortgage there. lands 
of to the Rev. Samuel Browne, for 600l. and was 

alſo poſſeſſed of ſome other leaſehold intereſts The 
in ſaid deed mentioned, ſaid Henry, in conli- June, 
deration and execution of ſaid agreement and ter wa 
to make a proviſion for the appellant and his (pond, 
mother, granted and releaſed to the appellant, WW ri 
ſaid laid la 
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hold intereſts To moLD to the appellant, his 
heirs, executors, adminiſtrators, and affigns 
accor ding to the reſpective eſtates therein ſub- 
ject nevertheleſs, and in truſt that the appel- 
lant ſhould pay to the ſaid Mary for her ſepa- 
rate uſe, independent of her huſband, the 
rents, iſſues and profits of ſaid terms of years 


during her natural life. — Theſe deeds of leaſe 


and releaſe were regiſtered 2oth June, 1759, 
and on the 4th of Fuly, 1759, after the execu- 
ton and in purſuance of ſaid deed, th June, 


1759, the appellant, faid Henry and Mary 


levied a fine and ſuffered a recovery of ſaid ſet- 
tled lands, for the purpoſe of completing the 
purchaſe to Tonſon, to whom the appellant and 
Henry abſolutely conveyed the lands in conſi- 
deration of the ſum of 11,040l. 7,705. where- 
of was produced by the fale of the ſettled lands, 


which ſum of 11 ,040l. was all paid in diſcharge 


of ſaid Henry's debts. —The appellant paid his 
mother 1 ool. a year during her lite out of the 
lands conveyed to him for that purpoſe. 


The lands of Burnfort were on the ſaid: gth 


June, 1759, in mortgage to Fames Cotter, af- 
terwards Sir James Cotter, Bart. father of re- 
ſpondent for 7ool. and he prevailed upon Hen- 
ry Wrixon to enter into a treaty relative to the 
laid lands of Burnfort, ſubſequent to the exe- 

cution 


nid lands of Burnfort, and faid ſeveral leaſe- 
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1786, cution and date of the faid deed gth June, 1759, 


eren and the reſpondent now alleges, that the ſaid hy 

_ Henry, by deed dated 4th October, 1759, con. _— 

veyed the equity of redemption of the faid 0 

lands unto the ſaid James Cotter, and that the 0 * 

ſaid laſt mentioned deed was regiſtered in fue e 

days after the date thereof, that the ſaid Jane _ 

| 21 x 8 . TECO! 

_ Cotter from thence until his deceaſe was in the N 
poſſeſſion of the faid lands, and received the | 

rents, iſſues, and profits thereof. 885 

. | | inter 

The appellant on the 14th December, 1768, Set 


filed his bill in the Exchequer againſt Sir Fane 175], 
Cotter, and ſaid Henry Wrixon, ſtating the afore. 


ſaid matters, and charging, that if any pur. | * p 

chaſe had been made by the ſaid Sir James, of rd 

the ſaid lands of Burnfort, the ſame had been oft] 

| made ſubſequent to the regiſtry of the deed, ch f 
| gth June, 1759, that he had full notice before . 
| the time of ſuch purchaſe of the ſaid deed, gth Hens 
| June, 1759, as well by ſuch regiſtry, as by the N. 
| appellant and his friends ;—The bill then | 2 
| | prayed, that Sir James might ſet forth the year. whic 
. . C 

| ly value of the ſaid lands of Burnfort, which 3 


the appellant charged to be worth 1 30l. a year 
profit rent, that Sir James might be compelled 

5 them 

to account with appellant for the rents and 


' 
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profits of the ſaid lands on the foot of ſaid mort- 5 J 
a : J. 
gage, and that he might be compelled to recon- 2 


vey 
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vey ſaid lands to > appollant, and general re- 
relief. 


on he 20th of Std. 1770, Sir James 
Catter put in his anſwer inſiſting that he was 
not bound to diſcover the value of the lands or 
reconvey them, for that in the month of Sep- 
tember, 1754, he took an aſſignment of a mort- 
gage of the {aid lands of Burnfort, for 7ool. and 
intereſt; that for five years from ſaid month of 


September, . 1754, he received no intereſt, and 


1751. intereſt having become due, thereupon 
he entered into a treaty for the ſale of the ſaid 


lands of Burnfort, otherwiſe Rathtotane, where- 


by he was obliged at a certain day from that 


date to pay ſaid Henry 1200l. for the purchaſe 


of the equity of redemption ;—that the deed, 
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oth June, 17 59, was ſubſequent to that agree- 


ment, and that on the 4th of October, 1759, 


Henry VFrixon conveyed the equity of redemp- 
tion of the ſaid lands of Burnfart: (otherwiſe 


Rathtotane) by the name of + Rathtotane (by 
which name they were always called and 
xuown from the year 1714, when the original 
leaſe was made to Robert Wrixon, who deviſed 
them by that name to appellant's father) unto 
Sir James, who had not any notice of the gth 
of June 1759, which was a ee deed any 
void as againſt him. 


Sir 
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Sir James Cotter died after filing his anſwer, 
LS, labels the reſpondent his heir at law and ad. 


miniſtrator, againſt whom appellant filed 
bill of revavor, 2d February, 1773, and al 


-againſt the other reſpondents, as repreſents. 


tives of Henry Wrixon, who bad died without 


anſwering.—The reſpondent Sir James admit. | 


ted aſſets, relied upon the agreement for the 
abſolute ſale of the lands being previous to the 


-conveyance of June, 1759, of which his father 


had no notice. On the 12th of May, 177%, 
Sir James filed a croſs- bill, and on the 22d My, 
1783, an amended crofs-bill againſt appellant, 
who anſwered them both, but no other pro- 
VT Waka . ld W h 


The Ad 4. dias at iſſue, witneſſes were 
examined, and on the part of the appellant, it 


was proved that the deed, gth Juno, 17 59, was 
executed in the manner and for the conſiders 
tions ſtated in the bill - that Sir James Cotter, 
deceaſed had perſonal notice thereof, as ſoon as 
it was known that he was in treaty: for the 
purchaſe of faid lands, which notice was before 
the month of October, 1759.——That the lands 
have been known by the name of Burnfor!, 


for thirty years and upwards, and that the 


name Rathtotane, ſigniſies f ol in the Iriſh 
language. 


On 


Caſes in Parliament. 
On the 19th of May, 1984, the original 


cauſe came on to be heard before the Barons 


of the Exchequer, when the Court diſmiſſed the 
appellant's bill, but without coſts. —To reverſe 
which decree the nn appeal was een 
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In inpport of the appeal it was 0 Firſt, 
That the appellant was a purchaſer for valua- 
ble conſideration under the ſettlement of 1730, 


of the premiſes compriſed therein, and his fa. 


ther could not have incumbered or charged 
the ame without the aid of the appellant, and 


| it cannot be conſiſtent with equity and good con- 


ſcience, that when the appellant's filial affection 
had induced him for the purpoſe of paying off 


B. 
Metge B. 


]. Fitz-Gib- 
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his father's debts to part with his inheritance, 


and even with the means of immediate ſubſiſt- 
ence, he ſhould loſe the benefit of an agreement 
whereby a very inconſiderable property heavily 
charged and incumbered, and not of an inhe- 


ritable nature was conveyed to him as a ſmall 


retribution for a ſacrifice, which the moſt 
honourable motives had led him to make, and 
ſhould be left totally deſtitute of proviſion.— 
Secondly, The deeds of February and June, 
1759, were evidently only different parts of 
the ſame tranſaction, and the fale of the ſettled 
eſtate for ſo large a ſum as 7705. was a full 
and ample. conſideration for the deed of gth 
_y 1759, and for the very inconſiderable pro- 


viſion : 


Wxrxon 


again 
Co ox. 


ed for the payment of the creditors of the 
appellant's father, far exceeding in amount 
A the value of the pr emiſes compriſed in the deed 


were therefore highly beneſited, and the ap- 


not to heſitate in declaring the appellant to 
ſtand in the favoured point of view of a pur. 


to the evident nature of the caſe) that the deed 


therefore void; it was a fair honourable tran- 
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viſion thereby made for the appellant, in 
execution of the antecedent agreement, for 
that purpoſe entered into. By the ſale of the 
ſettled lands a very large fund was creat. 


of June, 1759, the creditors of the ſaid Henry, 


pellant was very much injured by the whole 
of the tranſaction, and a court of equity ought 


chaſer for more than a full and ample conſi- 
deration, influenced in his conduct by the moſt 
praiſe-worthy and honourable motives. — 
Thirdly, The ſaid ſine and recovery, were not 
levied and fuffered until after the execution 
and date of the deed of the gth of June, 1759, 
to wit, upon the 4th day of July, 1759, and 
the ſaid tranſaction ſo far as it related to the 
faid, Tonſon, depended in covenant, and was not 
carried into execution by a legal conveyance 
until the year 1761. —Fourthly, Even ſup- 
poſing contrary to the proofs in the cauſe and 


of June, 17 59, was voluntary, it would not be 


ſaction on the part of the appellant, unaccom- 
ed with any circumſtances of fraud, and 
| ariſing 
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ariſing from the moſt virtuous motives ; to have 


rendered it void it muſt have been executed 


with the intent and for the purpoſe of defrauding 
and deceiving creditors and purchaſers, but the 
whole of the tranſaction evinces the contrary, 
creditors were paid and not defrauded, and the 
only purchaſer who was in contemplation of the 
parties has had his purchaſe completed to him, 
as the means of paying the creditors. — 
Fifthly, The conduct of the reſpondent's fa- 
ther appears in the moſt exceptionable point of 
view; he pretended in his anſwer that he had 
finally-agreed with the faid Henry Wrixon for 
the purchaſe of the ſaid lands of Burnſort pre- 
vious to the execution of the deed of* June, 
1759, and that an obligation for that purpoſe 
had been prepared which the reſpondent alleg- 
ed in his anſwer to the ſaid bill of revivor 
had been executed by ſaid Henry, but no at- 
tempt has been made on the part of the reſpon- 
dent to apply any proof to this alleged agree- 
ment, and indeed the anſwer of the reſpon- 
dent's father very ſufficiently refutes that de- 
fence, for he therein ſtates that for five years 
from the month of September, 1754, he did not 


receive any intereſt upon ſaid mortgage, and 


that 1751, (which was exactly five years intereſt) 
having become due on the faid mortgage, he 
thereupon entered into a treaty with the ſaid Hen- 
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it appears in proof in this cauſe that ſaid lands 
of Rathtotane and the ſaid Henry Wrixon's equity 
of redemption therein were under the ſaid 

"7 tees 


1786. ry for the ſaid purchaſe of the ſaid lands of 

33 Burnfort, which allegation evidently . proves that deed 
Gareis, the treaty between the ſaid Sir James and ſaid veyec 
- Henry for the ſale of the ſaid lands, could not have Cotter 
commenced before the 1 3th of September, 17 59, and reſpo! 
| conſequently that the ſame muſt have been ſubſequent idera 
to the execution of the deed of June, 1759, and to the the . 
time at which the late Sir Janes Cotter had notice id þ 
thereof. The faid Sir James Cotter deceaſed was Ml align 
| purchaſer mald fide, having had full and ex. lad 4 
preſs notice of the deed of June, 1759, and were 
being conſcious at the time of his treaty that by th 
thoſe intereſts which he attempted to purchaſe ow 
dy, from the father were. for a full and valuable what! 
cConſideration then veſted in the ſon, and muck 
although notice of a fraudulent. conveyance dulge 
may not ſer ve to eſtabliſh i it, yet notice of a vo- ad y 
luntary conveyance fair in its nature, and ſup- lad c 
ported by the moſt honourable e indu- the f 
| bitably muſt affect the conſcience. and defeat calcu 
the claim of a perſon whoſe conduct in every reſpo 
reſpect merited cenſure, and did not in any in- * 
| ſtance entitle him to favour. wy 

0 
| J. O'Con- For the relpoudent? it EFT contended, that there 
I the appeal ought to be diſmiſſed, Firſt, As 135 
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deed of 4th day of October, 17 50, fold and con- 


veyed by him the ſaid Henry Wrixon, to James 


Cotter, Eſq. afterwards Sir James Cotter, Bart. 


reſpondent” s father, for a full and valuable con- 
ideration, and that in the original leaſe and 


the renewals thereof in the ſaid deviſe by the | 


faid Robert Wrixon, and in the ſeveral deeds and 


alignments thereof from the year 1714 to the 
fad 4th' day of October, 1759, the ſaid lands 


were uniformally conveyed and regiſtered, 


by the name of ; Rathtotane, and by no other. 
name, the appellant in this cauſe has no right. 


whatſoever to recover faid lands of Rathiotane, 


much leſs has he any title to the favour or in- 
dulgence of a court of equity, nor ſhould it 
aid or aſſiſt him in carrying into execution the 
laid deed of the gth day of June, 17 59, which on 
the face thereof appears to have been expreſsly 


calculated for the purpoſe of defrauding the 
reſpondent's father, and the other. fair credi- 
tors of the ſaid Henry Wrixon , but even altho' 
the appellant had a legal right to the ſaid lands 
of Rathtotane by the ſaid conveyance to him 
thereof made by the name of Burnfort, yet he 


ought to be left to his remedy at law to recover 


the ſame: —Secondly, The appellant alleges 


that the conſideration which enured to the 


ſaid Henry Wrixon, his ſaid father, for convey- 


ing (to him the appellant) the lands of Rat hb. 


X 2 


ſotane 
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totane under the denomination of Burnfort, by 
the deed of the gth day of June, 17 59, was 
his then agreeing to join his father, the fad 
Henry Wrixon, in levying a fine and fuffering ; 
recovery of the ſaid lands fo alleged to be ſettled 
by the deed of 1730, and his then agreeing to 


ſell the ſame, whereas ſuppoſing (but not admit. 


ting) faid deed to have been executed for good 


or valuable conſideration, and the faid Robert 
Wrixon the appellant to have been intitled to 
a contingent eſtate tail as a purchaſer, under 


faid deed, he the ſaid Robert Wrixon (the ap. 
pellant) had not any intereſt in faid lands to 
give as 2 conſideration to ſaid Henry Mrirm 
his father, in as much as he the faid Raben 


Frixon the appellant had theretofore in Tri 


nity term, 41754, joined his faid father in 
levying a fine and fuffering a recovery of {ad 
eſtate alleged to have been ſettled, and thereby 
opened the ſame to the creditors: of the fad 
Henry and Robert, to the amount of 4506. 
debts, then due by them, for which they were 
jointly and ſeverally bound, and becauſe the ſad 


Henry Wrixon and Robert Wrixon, (the appellant) 


afterwards by the deed or article, dated the 
17th day of February, 1759, agreed to {l, 
grant, and convey the ſaid eftate alleged to 
have been ſettled to Richard. Tonſon, Eſq. and 
covenanted thereby that they would before 


the 
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the firſt day of July, then next, make out a 

title in the (aid lands to the ſaid Richard 
Tonſon,and that the faid Henry Wrixon, R, Wrixon 
(the appellant) and Mary Wrixon, the mother of 
the ſaid Robert Wrixon (the appellant) would levy 
- ſuch fine as ſaid Richard Tonſon's counſel ſhould 
adviſe for the completing of the ſaid purchaſe, 
and that in purſuance of ſaid covenant, the ſaid 
Henry Wrixon, Robert Wrixon. (the appellant) 
and Mary Wrixon did, in Trinity term, then 
next following, levy a fine and ſuffer a recovery 
of faid lands, alleged to be ſold, and that 
every act done in purſuance of ſaid cove- 
nant ought to be conſidered as if done, at the 
time the aid contracting parties covenanted ſo 


to do, and that by the acts aforeſaid the faid 


Robert Wrixon (the appellant) had parted with 
| allintereft in ſaid lands, and therefore had not 
any conſideration whatſoever to give to the 
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againſt 
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faid Henry for ſaid lands at the time of the 


ſaid pretended ſale. Thirdly, The recital 
in the ſaid deed of the th day of June, 1759, 
of an agreement en the part of ſaid Henry 
Mriron the father of appellant, to make a com- 
penſation and proviſion for appellant, is no 


evidence either at law or in equity, of fuch 


agreement, and ſuppoſing, but not admitting, 
ſaid recital to be true, and to have been founded 
upon a ä or a deed, as it is not even ſug- 


geſted 
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totane under the denomination of Burnfort, by 
the deed of the gth day of June, 17 59, was 
his then agreeing to join his father, the faid 
Henry Wrixon, in levying a fine and fuffering a 
recovery of the ſaid lands fo alleged to be ſettled 
by the deed of 1730, and his then agreeing to 


ſell the ſame, whereas ſuppoſing (but not admit. 


ting) faid deed to have been executed for good. 


or valuable conſideration, and the faid Robert 


Wrixon the appellant to have been intitled to 


a 2 contingent eſtate tail as a purchaſer, under 


faid deed, he the ſaid Robert Wrixon (the ap. 
pellant) had not any intereſt in faid lands to 
give as a conſideration to ſaid Henry Hrirm 
his father, in as much as he the faid Roben 


Frixon the appellant had theretofore in Tri 


nity term, 1754, joined his faid father in 
levying a fine and-fuffering a recovery of fad 
eſtate alleged to have been ſettled, and thereby 
opened the ſame to the creditors of the fad 
Henry and Robert, to the amount of 4500. 
debts, then due by them, for which they were 
jointly and ſeverally bound, and becauſe the {ad 
Henry Mrixon and Robert Wrixon, (the appellant) 
afterwards by the deed or article, dated the 
17th day of February, 1759, agreed to {cl 
grant, and convey the ſaid eftate alleged to 
have been ſettled to Richard. Tonſon, Eſq: and 
covenanted thereby that they would befor: 


the 
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the firſt day of July, then next, make out a 1786. | 
good title in the {aid lands to the ſaid Richard τ ln 
7onſon,and that the ſaid Henry Wrixon, R. Wrixon 2 | 
(the appellant) and Mary Wrixon, the mother of 985 
the ſaid Robert Wrixon (the appellant) would levy 
ſuch fine as ſaid Richard Tonſon's counſel ſhould 
adviſe for the completing of the ſaid purchaſe, 
and that in purſuance of faid covenant, the ſaid 
Henry Wrixon, Robert Wrixon . (the appellant) 
and Mary Wrixon did, in Trinity term, then 
next following, levy a fine and ſuffer a recovery 
of faid lands, alleged to be ſold, and that 
every act done in purſuance of ſaid cove- 
nant ought to be confidered as if done, at the 
time the ſaid contracting parties covenanted ſo 
to do, and that by the acts aforeſaid the faid 
Robert Wrixon (the appellant) had parted with 
all intereſt in ſaid lands, and therefore had not 
any conſideration whatſoever to give to the 
faid Henry for ſaid lands at the time of the 
laid pretended ſale. — Thirdly, The recital 
in the faid deed of the th day of June, 1759, 
of an agreement on the part of ſaid Henry 
Wrixon the father of appellant, to make a com- 
penſation and proviſion for appellant, is no 
evidence either at law or in equity, of ſuch 
agreement, and ſuppoſing, but not admitting, 
faidrecital to be true, and to have been founded 
upon a writing or a deed, as it is not even ſug- SR 

| geſted. 
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1756. geſted from what fund ſuch compenſation 
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againſt 
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f/ 


ſhould ariſe, or whether from the unſettled 


eſtate or the perſonal property of the faid 


Henry Wrixon, ſuch proviſion and compentz. 


tion could not be a ſpecific hen on faid lands of 
Rathtotane, and conſequently could not be either 
a valuable or a good conſideration for the con. 
veyance thereof to appellant ſo as to operate 
againſt a fair purchaſer for full value. 
Fourthly, It appears by the faid deed of 170, 


that the ſaid lands alleged to have been ſettled 
were liable to a jointure of 1 ol. yearly 70 


Mary Wrixon, the mother of ſaid Robert Wrixn, 
the appellant, if the ſurvived faid Henry Wrixn, 
and to 1500l. for the younger children of 
ſaid marriage, and it appears by the faid deed 
of the 20th day of June, 1754, leading the 
uſes of the ſaid recovery that the faid lands 
alleged to have been ſettled were charged with 


4500l: the joint debts of ſaid Henry Wrixon and 


| Robert Wrixon, the appellant, and it alſo a. 


pears by the deed of the 17th day of February, 


11759, that the ſaid lands alleged to have been 
ſettled, produced a clear annual rent of 335. 


and that it was thereby agreed they ſhould be 


fold to faid Richard Tonſan at the rate of twen- 
ty-three years purchaſe, which amounted to 


the ſum of 770 fl. and after deducting there. 


aut nn ſaid 1500l. for younger children, and 
55 the 


pure] 
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lant 1 
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the ſaid 4 500l. there then remained of ſaid. 1786. 
purchaſe money only the ſum of 17051. to a- 
ſingle ſhilling of which appellant could not be 


intitled until the death of the ſaid Hen. Wrixon, 


his father, and not even then but ſubje& to 


the jointure of the ſaid Mary Wrixon, his mother, 
if ſhe ſurvived the ſaid Henry Wrixon, his fa- 


ther, from whence it is clearly demonſtrated 


that by the ſaid deed of the gth day of June, 
1759, the ſaid Henry Wrixon made full compen- 
ſation to the ſaid Robert Wrixon, the appellant 
for his contingent and remote intereſt in ſaid 


ſum of 17051. by conveying} to him the ſaid 
lands of Drumraſtle, worth 2cl. a year, the ſaid 


lands of Cabermee, worth 100l. a year, and the 


lands and houſes held as aforeſaid for a long 


| term of years worth 110l. a year, and by the 
profit rent of 65. and upwards ariſing to the 


— 


appellant by the leaſe of the lands made by 
the faid Richard Tonſon to appellant, all which, 


excluſive of the ſaid lands of Rathtotane were 


worth much more than the ſaid eventual right 
to ſaid 1505. and therefore a court of equity 
ought not to aid the appellant againſt a fair 
purchaſer of the ſaid lands of Rathtotane, par- 


ticularly where it appears that the ſaid appel- 


Walxox £1 
againſt | 
CoTTER. 


ant received full compenſation for every thing 


which he parted with to his ſaid father exclu- 


five of faid lands of Rathtotane, by him called 
Burnfort, 
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1786. Burnfort, and where it alſo appears that the 
Forer faid Henry Wrixon, the father of the appellant, 


U W K r ore no —— . — $— 
* 
* 
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at the time of the abſolute fale of ſaid lands 
of Rathiatane to the ſaid: Sir James Cotter, the 
father of the reſpondent, was the only viſible 
owner thereof, and was then alone in the 
actual perception of the rents, iſſues and profits 
thereof, notwithſtanding the ſaid alleged con. 
veyance of the ſame to- appellant as afore. 
faid, of which ſaid conveyance the appellant 
did not for nine years, from the 8th and gth 
days of Junr, 1759, give any notice whatſo. 
ever, either to {aid Sir James Cotter, reſpon. 
dent's father, or to any of the tenants of ſaid 
lands— -Fitthly, The reſpondent's father 
was not only a. purchaſer for valuable, but 
alſo for a pure conſideration, and therefore 
upon the whole; in as much as fines were levi. 
ed, and recoveries were ſuffered of faid other 
lands, by appellant called fettled lands, many 
years antecedent to ſaid deeds of 8th and gth 
days of June, 1759, and in as much as no 
agreement whatever was at the time of faid 
fines and recoveries entered into between faid 
Henry Wrixon and appellant for a conveyance of 
{aid lands of Rathtotane, and in as much as re- 
ſpondent's father, ſaid Sir Fames Cotter, gave 
without any manner of fraud; not only a full 
and valuable conſideration to ſaĩd Henry Wrixon, 
| appellant's 


; A 
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appellant's father, for his right and intereſt 


really worth, and in as much as it is not pre- 

tended by the appellant himſelf, that the ſum of 
1200l. paid by the faid Sir James Cotter, (the re- 
ſpondents father) to faid Henry Wrixon the appel - 
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therein, but infinitely more than ſaid lands were Win I | 

againſt. 
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lant's father) for his intereſt in {aid lands which | 


produced but a tail profit rent of 551. a year, 


after paying ſaid head rent of 45]. a year, ſubject . 


to 2 fine of 221. 10s. for each renewal was not 
at the time of ſaid purchaſe the full value 


humbly ſubmits that ſaid pretended conveyance 
from ſaid Henry to appellant was not only vo- 


Juntary, but fraudulent againſt reſpondent's 


father, and all other juſt and fair creditors of 
the ſaid Henry Wrixon at the time of the pre- 
tended execution thereof. 


- i % 
But after hearing counſel, it was ORDERED pee re- 


verſed. 
5 Jour. 713. 


and ADJUDGED that the appellant, Robert 
Wrixon was entitled to an account of the rents 
and profits of the ſaid lands of Burnfort, as 


prayed by him, and to a redemption of 


the mortgage to the father of the reſpondent, 
and to a re-conveyance of the ſaid lands, upon 
payment of what ſhall appear to be due for 


principal money and intereſt on the foot of the 


fad wartgage ; and therefore it was ORDERED 


thereof, reſpondent is therefore adviſed and 


714. 


and 
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1786. and arJuDceD that the ſaid order and de. 
—__ cree of the court of Exchequer, diſmiſſing the 


— ſaid appellant's bill, be reverſed ; and that 


the ſaid cauſe. be remitted back to the court 
of Exchequer, to do therein and to give all 
| ſuch directions as ſhall be neceſſary to give 
effect to this PTY and as Tall be 
5 | 
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| | OLIves, 
THOMAS CRAFFORD, Eſq. Appellant. 
JANE OLIVER, Widow, Reſpondent. 

March, 27th. 1786. 8 


then the widow of Robert Oliver deceaſed, by = . oe 
indenture of leaſe, bearing date the 26th. of —_- 
September in ſaid year, demiſed the lands of 2 lle vie. 
Curraghbeley, and other lands in the county of lien, 
Tipperary, and part of the ſaid Jane's eſtate, ane 
unto Thomas Smithes, deceaſed, his heirs and 5 


* defirous to alter any of the lives named in 
ſaid demiſe, and inſert others in the place of 


die during the life of the reſpondent, then 
and in ſuch caſe, the reſpondent ſhould and 
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IN the year 1746, the reſpondent Jane, Equity 


aſſigns for the lives of the ſaid Thomas, the notice, 
leflee, Thomas, his ſon, and Miles Bourke, and 
the life of the ſurvivor of them at the yearly 
rent of 1401, and in the ſaid leaſe is con- 
tained a covenant, ** that if the ſaid Tho- 
* mas Smithes, his heirs or aſſigns ſhould at 
any time or times thereafter, be willing or 


* them, or in caſe any of the ſaid lives ſhould 


* would 
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« would at the requeſt of the ſaid Thonu; 


Ln © Smithes, his heirs or aſſigns, perfect a new 


Caarrond 
ogainfi 
un, 


< leaſe, with ſuch renewal as often as occaſion 
* ſhould require during her life, under ſuch rent 
& and covenants, as in ſaid leaſe are — and 

<« none other.“ | 


There is alſo contained in faid leaſe a cove. 


nant, that the ſaid Tmithes, or his heirs ſhould 


not aſſign his or their intereſt in the ſaid pre. 
miſſes, without the licenſe or conſent of the 
reſpondent, or her heirs in writing under her 


or their hand and ſeal, otherwiſe that ſaid de. 


miſe ſhould be void, at the ęlection of the reſpon. 
dent, or her heirs. | 


Thomas Smithes, the younger RM of the 
lives in faid leaſe) died before the year 1770, 


and Miles - Bourke, another of them, quitted 
this kingdom many years ago, and not having 


been heard of for a conſiderable time, Thoma. 
Smithes, the. leflee, before the year 1771, ap- 
plied to the reſpondent, and requeſted of her 
to inſert in the room of Thomas Smithes de- 


_ ceaſed, and of ſaid Mikes Bourke, two other 
lives, whom the faid Thomas then nominated, 
purſuant to faid covenant for renewal. But 
the reſpondent did not comply with that re- 
. queſt, and a conſiderable arrear of rent having 


. incurred due, reſpondent as of Hilary term 


1775, brought an ejectment for non-payment 


of 


.. Cafes in Parliament, 
of rent, and obtained judgment - thereon, if- 


ſued her habere and obtained NON? in the 
lame |; - a 


7 homas Smither, the leſſee, being . to 
pay the arrear of rent and the coſts, amount- 


ing to 4761. 3s. 3d. he propoſed to aſſign to 
the appellant his intereſt in faid lands, upon 
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the appellant's undertaking to pay the arrear of . 


rent and coſts, and alſo a mortgage debt of 
zool. then affecting faid lands, and the appel- 
lant having agreed to ſuch propoſal, the ſaid 
Thomas Smithes accordingly, by deed, bearing 
date the 23d of March, 1776, aſſigned to the 
appellant, his heirs and aſſigns, all his the ſaid 


Smithes's right, title, intereſt and benefit of re. 


newal in ſaid lands, by virtue of ſaid leaſe, 
26th September, 1746, in conſideration of the 


appellant's diſcharging ſaid mortgage debt, to- 
Ls with the rent and coſts. * _ 


m purſuance of this aſſignment, the appel- 
lant, by the hands of Richard Sadlier, Eſq. (for 
whom the appellant was truſtee as to one moie- 


ty of the intereſt aſſigned) did on 26th March, 


1776, pay unto Owen Morriſon, reſpondent's 


agent, the ſum of 4531. 6s. 11d. in full for all 


rent and arrears of rent, for which ſum he 
obtained the agent's receipt, and alſo, a receipt 
tor 231. 6s. 11d. in full for the coſts of the 
tjectment. 

The 
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1786. The appellant continued to hold and enjoy 


Carton ſaid lands, and paid his rent to the firſt of May, 
G 1781.—About the month of October following, 
Thomas Smit hes, the elder, died, upon which 
the reſpondent brought an ejectment upon the 
title, and the appellant on 5th February, 1782, 
filed his original bill in Chancery, praying that 
the reſpondent might be obliged to execute a 
new leaſe of ſaid lands to the appellant, for the 
' lives of Thomas White, John White, and Cooper 
Crafford, at fuch yearly rent, and with ſuch 
_ covenants as in the leaſe 26th. September, 1746, 
are mentioned, and that in the meantime, the 
reſpondent might be reſtrained by injunction 
from proceeding at law for recovery of ſaid 
lands. | | | 


The reſpondent in her anſwer ſtated, that ſhe 

was ſeized of an eſtate tail in the lands in the 

year 1734, when ſhe married Robert Oliver, 

but being under age at that time, no ſettlement 

was executed: —In 1739, ſhe arrived at full 

age, when ſhe levied fines and ſuffered reco- 

veries, and ſhe and her huſband by deeds of 

leaſe and releaſe, 8th and gth of November, in 

that year, conveyed the ſaid lands, among 

others, to truſtees, to the uſe of themſelves 

and of the ſurvivor for life, with remainder to 

the firſt and other ſons of the marriage in tail 

| male, with ſeveral remainders over, and in the 
| | | „„ 
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faid deed of releaſe it is provided, That it 1786. 
,« ſhould be lawful for the ſurvivor of them, Crates 
« the ſaid Robert and Jane, by deed executed Fe oa 
« jn preſence of two or more witneſles, to 

« make leaſes of the premiſes, or any part 

6 thereof for any term, not exceeding thirty- 

« one years, or three lives in poſſeſſion at the 

« beſt improved rent and' without fine.” | 
That in 1745 Robert Oliver died, leaving reſpon- 


dent his widow : That in 1746, Thomas Smithes, 


þ who was a practiſing attorney, and lived in the 
6, reſpondent's neighbourhood, and well knew 
W that her powers of leaſing were limited by ſet- 
_ tlement, took an apportunity of calling upon. 
10 her, when ſhe was at a conſiderable diſtance 
from home, with a propoſal for a leaſe, and pre- 
vailed upon her to execute the leaſe 26th Sep- 
'E tember, 1746, when ſhe had no opportunity of 
Jo inquiring into the value of the farm, or in- 
er, Wh forming herſelf of the powers in the ſettle. 
_ ment: — That two of the lives died before 
all 1767, when Thomas Smithes, inſtead of demand- 
5 ing a renewal of to lives, as a right, wrote a let- 


ter, 12 March, 1767, wherein are theſe words, 
e hope and reque/t for a continuance of your friend- | 
* ſhip by putting my ſon's life in the leaſe, as! 2 | 
* have but the one ſon now to trouble you 1 
1 | | 


Being 


4 
* 
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Being refuſed this renewal, Thomas Smitle 
acquieſced four years, and in June 1771, fled 
a bill againſt reſpondent, praying a renews 


for the lives of Jobn Smithes, Thomas Short, and 
Fohn Short, and praying an injunction, which 


was obtained for want of an anſwer, but wa 


| afterwards diſſolved, and all proceedings dif. 


continued. Reſpondent alſo inſiſted that no 
conſent or licenſe was obtained from her to 


warrant the aſſignment, and that appellant 
had full notice of her conteſting Smithes's right 
to a renewal; but ſhe admitted, that ſhe nc. 


ver intended to ſet afide or make void the ſaid 
leaſe of 26th September, 1746, during the lives 
of the three ce/tui que vies therein named, 6 
long as the rents of ſaid lands continued to be 


paid by any perſon, according to the reſervs 


tion thereof by the ſaid leaſe; and ſhe alſo ad 
mitted, that ſhe had offered Thomas Smithes, 1 col. 
provided he would releaſe her from the cove- 
nant- of renewal. contained in the leaſe, or 
would waive the benefit thereof. 


The appellant replied to the reſpondent's au- 
ſwer, and ſhe having rejoined, iſſue was joined 
in the cauſe, but no witneſſes were examined 
on either fide, the parties conſenting, that the 
deeds, receipts, - and letters ſhould be read on 
the hearing as proved :—This conſent included 


1 deed, e 12 June, 1736, but to 


Which 


Cafes in Parliament. zar 
which the reſpondent was not a party: It 1786. 


purported to have been made between Robert Crarronn 


Oliver, the elder, and his wife, both deceaſ- . 
ed, of the firſt part, Robert, reſpondent's late 
huſband, of the ſecond part, and ſeveral truſ. 

tees of the third and fourth parts, by which 


deed certain lands, therein mentioned, were 


ſettled upon the ſaid Robert Oliver, ſenior, for 
life, remainder to Robert, junior, for life, re- 
mainder in tail male, but no proviſion was made 
for the reſpondent by ſaid deed, 


N . The cauſe was heard on the oth of December, 
1783, 29th January, 3d and 6th of February, 
1784, upon the ſaid ſeveral pleadings, conſents, 
and evidences ;—lIt was ordered by the court, 
that the cauſe ſhould Rand over until the next 
term, and it was referred to the maſter to en- 
quire and report, firſt, whether the rent re- 
ſerved by faid leaſe, 26th September, 1746, was 
a full improved rent, at the time of granting 


| faid leaſe ?—Secondly, whether it was ſo, at 
| the time of filing the appellant's bill, upon a 


95 0 leaſe for three lives, in caſe ſuch leaſe had been 


coined Wl then made, and whether it was ſo at the time 
mined of making ſaid decretal order; and thirdly, 
it the to enquire and report, what was, on the day 
ad on of making faid decretal order, a full improved 
-luded rent auen ſaid bn, on 2 leaſe for three lives. 


but to 
which 


* LY 


> 0 . | Witneſſes 
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Witneſſes were examined in aid of this de. 
cretal order, and it was proved, that Thomas 
Smithes, between the years 1746 and 175, 
expended 1oool. in improving ſaid lands. 
The maſter reported, That 140l. being the 
rent reſerved by the leaſe, 26th September, 1746, 
was a full improved rent for the lands in faid 
teaſe mentioned at the time of granting ſaid 
leaſe, but that it was not a full improved rent 
at the time of filing the appellant's bill, upon 2 
leaſe for three lives, if ſuch leafe had then been 
made, or at the time of pronouncing faid de. 
cretal order; and that 2451. was at the time of 
pronouncing faid decretal order; and at the 
time of making ſaid report, a full- improved 
rent for faid lands on a leaſe for three lives.” 
The reſpondent took exceptions to this report, 
and the cauſe was further heard upon the ex. 
ceptions, report, and merits, in the months 
of June and July, 1785, and on the. 15th of 
November following, being called on for judg: 
ment, the Lord Chancellor was pleaſed tb 
diſmiſs the appellant's bill, but without 


From this dectee of diſiniſal, the preſent ap 


Ni. 8mith, peal was: brought, and it was ſubmitted, that 
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the ſame ought to be reverſed, for the follow: 
ing reaſons,——Firſt, Becauſe the covenant of 
rene wal, in the leaſe of 1746, is clear and ex. 

plicit, 
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plicit; and Thomas Smithes, the leſſee, who ap- 1786. 
pears to have expended roool. in improving — 2 
the demiſed lands, muſt be conſidered as hav- Zu 
ing expended the fame, under a confidence in 
that covenant, and to have been a purchaſer 
of the benefit of it, for full and valuable con- 
fideration.——Secondly, Becauſe the ſettle- 
ment of 1739, muſt, as it is ſubmitted, be con- 
ſidered as voluntary, and void againſt Smithet, 
the leflee, and againſt his aſſignee, the preſent 
appellant ;—fuch ſettlement having been a fet- 
tlement made after marriage, and without any 
ſufficient conſideration, to render it valid, as 
| againſt fair purchaſers for full value; which 
| Smithes, and the appellant clearly were. 
Thirdly, Becaufe the deed of 1736, cannot, 
as is ſubmitted, be deemed a ſufficient or any 
legal conſideration for executing the ſettlement 
of 1739, ſo as to render that fettlement valid 
to the prejudice of the appellant's claim and 
title; in as much as that deed of 1736, never 
| was executed by the reſpondent who made the 
| leaſe of 746, nor did ſhe, nor does ſhe, from 
aught appearing in proof in this cauſe, take or 
daim any eſtate, or benefit under that deed. 
——Fourthly, Becauſe no laches, or lapſe of 
time, imputable to the appellant or to Smithes, 
from whom he purchaſed (if any fuck there 
be) can, as is fubtnitted, any wiſe prejudice 
or affect the appellant's title to the renewal i 
Ya which | 
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which he ſeeks; no proof whatſoever having 
been made, or having been even attempted to 


be made, of any circumſtance of fraud,” on the 


part of the appellant, or of Smithes, the original 
lefſee.———Fifthly, Becauſe the title of the ap. 
pellant to the renewal which he ſeeks cannot, 
as is ſubmitted, be any wiſe prejudiced or 


affected by the covenant: againſt alienation 
without licenſe, contained in the leaſe of 1740; 


in as much as the reſpondent after the. ailign. 


ment by Smithes, accepted of the appellant for her 


tenant; and by her agent received from him 
the rents reſerved by the leaſe of 1746, from 


the firſt of May, 1776, to the firſt of Ma, 


1781, (both incluſive) beſides the arrear of 
4531. 6s. 11d. which incurred in the time of 
Smithes, and it 1s ſubmitted, that ſuch accept- 
ance of rent by the reſpondent, diſpenſed with 
the breach of the covenant againſt alienation; 


and under the authority of Pennant's Caſe 3 


Co. 64. affirmed the leaſe, and all the covenants 
therein; beſides which, it is to be obſerved, 
that the reſpondent by her anſwer, in the 
court below, admitted, that ſhe never intend. 
* ed to impeach the leaſe of 1746, during the ca 
'* tinuance of all, or any of the lives therein named, 
provided the reſerved rent was punctualiy paid.” 


| ——Sixtbly, Becauſe even ſuppoſing that the 


ſettlement of 1739, was to be adjudged valid 
as againſt .the appellant, yet it neither did, 
1 | LN nor 
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nor does in any wiſe appear in proof in the 


cauſe “ that there was any iſſue living of the 


reſpondent and her late huſband” Robert Oliver, 
and of courſe it did not appear to. the court 


below, that the reſpondent had not full power, 


to grant the renewal ſought ; becauſe by the 
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ſettlement of 1739, a reverſion in fee was 


«in caſe of no iſſue living of the reſpondent, 
and her ſaid huſband,” reſerved to the re- 


ſpondent, and therefore, if there was no iſſue 
living, the reſpondent was and is fully com- 


petent to grant ſaid rene wal. —Seventhly, 


Becauſe though the ſettlement of 1739 ſhould 


be adjudged valid, as againſt the appellant, and 


though your Lordfhips ſhould, (which it is 


hoped will not be the caſe) preſume iſſue liy- 


ing of the reſpondent and her late huſband. 
Yet ſtill the appellant ought to have a decree 


for the renewal which he ſeeks, becauſe under. 


the powers reſerved to her by theſettlement, the 
reſpondent could, as it is apprehended, oblige. 
her iſſue to confirm any rene wal which ſhemight 
be decreed to execute.——Eighthly, Becauſe 
by the ſettled rules of law, and equity, every 
deed, and every covenant, is to be conſtrued 
as ſtrongly. as the words and caſe will bear, 


againſt the perſon executing ſuch deed, and 


entering into ſuch covenant ; provided the caſe 
ſtands (like the preſent) perfectly free and 
clear of any proof of fraud, deceit, or circum 
vention ; and therefore, even though your 


e 
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Lordſhips ſhould be of opinion (which for the 
reaſons aforeſaid, it is hoped will not be the 
caſe) that the appellant ought not to be decreed 
to ſuch renewal, or new leaſe, as by his bill 
below he prayed ; yet, at all events, the reſpon. 
dent ought to be decreed to fulfil her covenant, 
ſo far forth as ſhe can; and for that purpoſe 
to execute to the appellant a renewal or new 
leaſe for the term of the reſpondent's own life. 


For the reſpondent, it was contended that 
the appeal ought to be diſmifled. ——Firſt, Be. 


_ cauſe the reſpondent and her huſband, Ruer: 
Oliver, in 1739, in conſideration of the ſettle. 


ment. previouſly entered into by Robert and his 
father, executed a conveyance of her eſtate, 
by which the power of leafing reſerved to the 
reſpondent is reſtricted to any term not ex- 
ceeding thirty-one years, or three lives in poſ- 
feſlion, at the leaſt improved rent, and this 
conveyance was regiſtered ſhortly. after the 
execution of it; the leaſe under which the ap. 
pellant claims was made long ſubſequent to 
the execution and regiſtry of this conveyance, 
and is not warranted by the powers reſerved 
to the reſpondent, therefore a court of equity, 
it is humbly ſubmitted, cannot decree a ſpe- 


cifick execution of any covenant contained in 


this leaſe, much leſs the particular covenant 


which the appellant ſeeks to enforce. Ob- 
jection, 


r SSB S 8 


any 
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„ The ſettlement of 1739 being after 
marriage, and without conſideration, was vo- 
luntary, and therefore void as againſt the leſſee 
and the appellant who were fair purchaſers,” — 
Anſwer. But this ſettlement, though after 
marriage, was not voluntary, or without con- 
fideration, the reſpondent being under age at 
the time of her marriage could not then by 
any act limit her eſtate to the iſſue of the mar- 
riage, and therefore it was that Robert, her 
huſband, and his father, did not enter into any 
ſettlement of their eſtates at that time; but in 
two years after the marriage, Robert and his 
father in confidence, it muſt be preſumed, that 
the reſpondent would when ſhe came of age 
make a like ſettlement of her eſtate, executed 
the ſettlement of the 12th of June, 1736, 
which comprehends lands of more than treble 
the value of the eſtate of the reſpondent; ac- 


. 
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cordingly, immediately after ſhe came of age 


ai 1739, ſhe executed the ſettlement upon 


which this queſtion ariſes,—A court of equity 


| therefore will combine the two deeds as hav 


ing a natural relation to each other, and will 
conſtrue them to be different parts of one fa- 
mily ſettlement, and will conſider the iſſue as 
purchaſers for value under both deeds. 
Second. — But whatever pretenſions Smithes the 
leflee might have had to a renewal, there can 


de no colour for any claim on the part of che 


* 
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1786. appellant claiming as his aſſignee. There is 
þ ao an exprets proviſion in the leaſe that in caſe 
againſt e of the leſſee's aſſigning the intereſt without 
* * the conſent of the reſpandent in writing 
e under her hand and ſeal firſt had, the demiſe 

and term are to ceaſe and be utterly void at 

te the election of the reſpondent.” Now it is not 
pretended that any ſuch conſent was had, nor 

ſo much eyen as an application made to her for 

her conſent to the aſſigument under which the 
appellant claims, he therefore comes into 2 

court of equity for relief in direct violation of 

that agreement which he ſeeks to enfarce.—- 
Objection.—“ In caſe of aſſignment, the leaſe 

< was to be void, and at the election of the re. 

< ſpondent, who with notice of the aſſignment 

cc accepted the rent by her agent, and by ſuch 

t acceptance aflirmed the leaſe to have continu. 

ance.” — Anſwer. —But the reſpondent denies 

notice as well of the aſſignment as of acceptance 

of rent by her agent, and however at law the 
acceptance of the rent might affirm a voidable 

leaſe for the term actually demiſed, yet there 

is no colour of reaſon to aſſert that ſuch n 
acceptance could affect the leſſor either at lay 

or in equity any further, or that it can entitle 

the leſſee to enforce a covenant for renewal 

. which is a new and diſtin& intereſt, _—-Third- 
ly.—This is not a caſe in which a court of 

equity ought to e the covenant by de 
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creeing a ſpecifick execution. The covenant 
for renewing was obtained by a man of pro- 
feſſional knowledge, fram a woman who was 
ignorant of her leaſing powers; it goes to the 
direct violation of the ſettlement executed by 


her and to the diſheriſon of her iſſue.— The ap- 
pellant came in with full notice that the re- 


ſpondent conteſted the right of renewal with 
Smithes from whom he purchaſed, and long be- 


fore he took an aſſignment of this leaſe a ſuit 


had been inſtituted by Smithes againſt the re- 
ſpondent to compel a ſpecifick execution of this 
covenant for renewal, which ſuit was after- 
wards deſerted by Smithes as deſperate. The 
appellant therefore comes into a court of equity 
in the character of an adventurer purchaſing 
He comes in manifeſtly in 
violation of the covenant of .non-alienation — 
In every point of view, therefore, his claim 
ought to be conſidered as unjuſt, ill founded, 
and impudent,——Fourthly,—-Suppoling, for 
a moment, his claim to a renewal to be well 
founded, yet his bill in its preſent form muſt 
have been diſmiſſed. —The covenant extends 
only to one renewal in the place of any of the 
original ce/tui que vies who ſhould fall in the 
life time of the reſpondent. . Smithes in the bill 
filed by him named John Smithes, John Short, 
and Thomas Short, as lives to be inſerted in the 


leaſe which he ſought to compel the reſpondent 


to 
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1786. to execute, the appellant claiming under him 
is bound by that nomination, and it does not 
CRAFFORD | 2 

| appear in the cauſe that any one of theſe men 
is living. But the appellant deſerting the no. 

- mination of lives by Smithes, ſeeks à renewal 
by his bill for the lives of different perſons, as 
if the covenant were for perpetual renewal, 
whereas it extends merely to renew or alter 
any of the orignial cui que vies during the 
life of the reſpondent, and Smithes having 
named three new. lives by his bill, if his claim 
was well founded the appellant is bound by 
that nomination, and could have had a renewal 

for three lives only. | 


OLives, 


$ Jour. 725. Tt was ORDERED and ADJUDGED that the ap. 
| peal be diſmiſſed, and the order therein com- 
plained of affirmed, 


"THOMAS 
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' THOMAS MULCAHY and} 


ROBERTS his wife. | 


che WY CHARLES KENNEDY, EI.) 


ng MARGARET TRAVERS, | 

im the Rev. SAMUEL MAD- Reſpondents. 
by DEN and CASSANDRA, | 
wal his wife. | g 
ap- th. April, 1 _ 

om- 


ROBERT WALSHE being ſeized in fee of 
the lands of Durrow and Miller/lown in the 
county of Waterford, by indenture of leaſe, 
11th. Dec. 1696, demiſed the ſame to Thos. Ro- 
berts, a papiſt, for three lives renewable for ever, 
at the yearly rent of 20l. for the firſt year, and. 
221. 108. for Every year after, and 11]. as a 
fine upon the inſertion of each new life. —Th9- 
mas Roberts having by virtue of ſaid demiſe be- 


MAS 


* Myycaur . 


| KgNNEDYT. 


ANN MULCAHY otherwiſe FI | 


| come ſeized of ſaid lands, and one of the cu 
que vies having died, Robert Walſbe by deed, 

2 Sth, October, 1703, reciting the demiſe of the 
31th... 
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11th. December, 1696, renewed the faid de. 
miſe by adding another life.—T homas Roberts 
died in 1727, when Walter Roberts his eld. 
eſt ſon and heir at law, alſo a papiſt, became 
ſeized of the ſaid lands as ſpecial occupant, 
who by deeds of leaſe and releaſe bearing 


date reſpectively 13th. and 14th. of April, 


1741, in conſideration of 5ool. conveyed 


to Michael Travers, his heirs and aſſigns al 
bis, Walter's right, title and jntereſt to the 


ſaid lands. — Michael Travers died in 1150 
leaving Caſſandra, wife of reſpondent, Samuel, 


his heireſs at law and the reſpondent Marga. 
..ret, his widow, who obtained adminiſtration 
to him.—Walter Roberts died 14th. Aug}, 


1751, inteſtate, leaving the - appellant, An, 
an infant of the age of nine months, his heir. 
eſs at law, and Margaret Roberts, his widow 


who entered into the ſaid lands and received 


the rents thereof.— The appellants intermar. 


ried in the year 1770, during the minority of 


impoſed upon in executing the conveyance of 


appellant Ann who did not attain her age of 
21 years until the year 1772, and on the 25th. 
of May 1778, the appellants exhibited their 
original bill againſt the reſpondents in the 
court of Exchequer, which bill was amended 
in the year 1779, charging that Walter Robert 
was a man of weak underſtanding, very little 
removed from a ſtate of idiocy, that he was 


April 


de. 
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April, 1741, by John Kennedy, father 'of re- 


2 truſtee, that no; conſideration whatever was 


made up of fraudulent accounts furniſhed by 
ſaid Jobn Kennedy, to whom Walter Roberts was 


not indebted; and as evidence of the artful 


and deſigning conduct of the ſaid John Ken- 
nedy, the bill ſtated, that he, being an attorney, 


had alarmed Walter Roberts, by informing him 


that his intereſt in ſaid lands was diſcoverable 


under the then exiſting Popery laws, and that 


in order to protect the ſame it would be neceſ- 
ſary to convey his intereſt to ſome proteſtant ; 


| though, as the bill charged, ſaid Kennedy knew 
that the demiſe, 11th December, 1696, being 


prior to any of the acts paſſed in this kingdom 
to prevent the further growth of popery, nei- 
ther the ſaid demiſe nor any of the renewals 
thereof though ſubſequent to the paſſing of 
the ſaid acts was, or were diſcoverable, void- 
able or void under the ſaid acts: That in pur- 
ſuance of ſaid advice, John Kennedy, on the 


gth of April, 1741, filed a bill in the Exchequer | 
in the name of one Richard Whiteman, as a 


proteſtant. diſcoverer, againſt Walter Roberts, 
and others, praying to be decreed to the bene- 
fit of the ſaid demiſe, 11th December, 1696, 


and the renewals thereof, and that in order to 


give A colour for the filing of ſuch a bill, John 
24 * 
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paid, that the pretended conſideration was ****=2"- 


| 
| 
| 
| 
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Kennedy Rated therein that Thomas Roberts, fi. 


IT ther of Malter, having been ſeiſed of ſaid de. 


miſed premiſſes, did duly make and publiſh 
| his laſt will and teſtament, 23d October, 1727, 
and thereby deviſed his intereſt in faid pre. 
miſſes to Malter, and Peter Roberts, his ſons, 
or to one of them, or to his wife and three 
daughters, or ſome other perſon of the popih 
religion, who therefore could only take for 
the benefit of a proteſtant diſcover ; though 
faid John Kennedy knew that if there were any 
ſuch will, it was not duly atteſted. 


The appellants bill further ſtated that John 
Kennedy being aware that if the merits of the 
caſe ſhould by any means come before the 
court, the bill in the name of MWhiteman mul 
be difmifled, in order to ſecure the intereſt 
for himſelf in all events, did after the filing of 
the bill inform Walter it was neceſſary to make 
a conveyance to ſome proteſtant, as if for 
valuable confideration, but in reality under a 
ſecret truſt for himſelf z=—In conſequence of 
which the conveyance to Travers above ſtated 
was made.— John Kennedy then proceeded in 
the cauſe, prepared the anſwers of the defen- 
dants, and on the r6th Jah, 1742, a decree was 
pronounced in favour of Mhiteman, as a pro- 
teſtant diſcover, which deeree was made up 
rd ny who cauſed to be inſerted, that 

| depoſitions 
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depoſitions were taken and read on the hear- 
ing, though it appears by the regiſters notes 
that no depoſitions were taken or read. 
On the 18th of Aupuf, 1742, Richard White- 
man aſſigned the decree, and the benefit 
thereof to Michael Travers and his heirs in truſt 
for John Kennedy, who had alfo purchaſed the 
reverſion and inheritance of the faid lands.— 
The appellants then, after fetting out the bills 
of coſt furniſhed by Kennedy and other long 
accounts, upon ſeveral of the items in which 
they relied as evidence of frand, and that even 
ſuppoſing the confideration ſtated in the con- 
veyance to have been paid, it was much below 
the value of the lands, prayed that the decree 
obtained i in 1742, might be ſet aſide for fraud, 

that the reſpondent, Charles, might be obliged 
to renew the leaſe made in 1696, that he might 
account for the receipt of rent under an alleged 
kaſe, and that appellants might have ſuch fur. 
ther relief as their caſe might require. 


The reſpondents, in their anſwers, inſiſted 
upon the fairneſs of the ſeveral tranſactions 
impeached by the bill ;—the ſuit in the name 
of the proteſtant diſcoverer having been un- 


dertaken to ſecure a purchaſer to whom Matter 


Robertr agreed to ſell his intereſt, being in want 
of money. That Walter Roberts, after the con- 
. to Travers, took from him a leaſe of 


thirty. 


33s 
1780. 
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1786. thirty-one years, at the yearly rent of 521. 103. 
| Moz.cauy by virtue of which he entered and enjoyed till 
er. his death, and under which his widow poſſeſſ. 


ed ſaid lands after his deceaſe :—That Walter, 
in an anſwer to a bill filed by his brother, Peter 
_ (claiming, firſt as a proteſtant diſcoverer, ſe. 
condly, as deviſee of his father) upon his oath 
declared, that the ſale made by him was for 
valuable conſideration ; upon which Peter 
Raberts deſerted. his ſuit, and in conſideration 
of Zol. confirmed the conveyance to Travers: 

— That no pretence whatever had been made 
that the purchaſe) had not been fairly obtained, 
until the year 1777 (being a ſpace of thirty. 


ſeven years) when the leaſe of 1747 was near 


expiring, and reſpondent, Charles, had rejected 
the propoſals of appellants for a renewal; and 
among other matters of defence, relied upon 
the great length of time which had elapſed 
ſince the original purchaſe, and. inſiſted on the 
benefit of the ſtatute of limitations, in like 
manner as if they had formally pleaded the 


ſame, and n PEE: a matter of ac- 
count.. 


| The ** was 1 in Eaſter Term m 1780, 


L. raden when the court unanimouſly decreed, that 


the bill ſhould be diſmiſſed without coſts. 
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„ 


appellant's bill retained, and the matters thereby 


prayed, decreed to them, becauſe the convey- 


ance of the 13th of April, 1741, to Michael 
Travers, was made without any conſideration, 
and at the inftance of John Kennedy, on a falſe 
ſuggeſtion, that the intereſt of Walter Roberts, 
was diſcoverable.—Becauſe the decree obtain- 
ed by Whiteman, was obtained without any op- 
polition by Walter Roberts, and merely, to pro- 
tet the ſuppoſed diſcoverable intereſt of Malter 
Roberts, and ſhould therefore be conſidered a 
truſt for him.—Recauſe it appears that the 
whole proceedings of John Kennedy were a 


fraud and impoſition on faid Walter Roberts, 


and therefore length of time cannot bar his re- 
preſentatives, it being a firſt principle of equity, 


that length of time cannot ſanctify a fraud, 
and the rather as the minority of appellant 


Anne, and the total ignorance in which the 
appellants were kept of their title will excuſe 
any laches which could be imputed to them. 


On the other fide it was urged in ſupport of 


the decree, —Firſt, That there is no evidence 
whatſoever, that either the conveyance to 


Travers, or the decree of 1742, was in truſt 
for Waker. Roberts; on the contrary, the ſaid 


Waker declared on oath, in his anſwer to the 


W: 
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bill filed by Peter Roberts, that there was no 


Mi. ſuch truſt, and that the ſaid ſale was for va. 


againſt 
KENNEDY. 


of the parties _ witneſſes, who could, if 


luable conſideration.— That the conſtant and 
repeated payment of rent for many years, and 


the acceptance of the new leaſe from John 


Kennedy, with new covenants upon the tenant 
(if the other invincible evidence were out of 
the caſe) would. ſhew the abſurdity of ſuch a 
pretence.—Secondly, That the ſeveral matters 


of fraud, under value and want of conſiders 
tion (untruly charged by the bill) was the firſt 


time complained of in the year 1778, being 
thirty-ſeven years after that tranſaction had 
happened, in which they are alleged to have 
occurred, and after the deaths of all thoſe per. 
ſons who were parties in faid tranſaction, 
and that too, although the perſon pretended 


to have been injured, ſurvived the fame for 


many years, and although his widow (who 
muſt be preſumed to have had information 
relative thereto) acquieſced under it for many 


years after her huſband's death, as did the 


appellants for ſeven yeats after their marriage, 
the appellants having for the firſt time ſuggeſted 
their extraordinary claims as owners, when 


they found they could no longer continue 


their title as tenants :—That nothing can be 
more dangerous than to queſtion titles upon 


idle and unſupported allegations of ſecret fraud, 


after ſuch a length of time, and after the death 


they 
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no they were alive, have cleared up the ſeveral, 1786. 

Vas minute circumſtances, which may be made uſe 8 5 

and of to give a colour of fraud to the faireſt 1 

and tranfations.——Thirdly, That want of con- | 
fobn ſideration can only be conjectured by ſuppoſ- | 
ant ing that the ſtated account is to be opened, 
t of which it is conceived a court of equity ought 

ch a not to do, after an acquieſcence of near forty: 

ters years :—That as to the allegation that Malter 

eras Roberts was a weak man, it would be big with 

fit Tmiſchief to meaſure a man's underſtanding 

eing thirty. ſeven years after his death, for any pur- 

had WF poſe whatſoever, particularly for the reaſon 

have of ſetting aſide a ſolemn conveyance, uniform- 


per- ly acquieſced under, and repeatedly and deli- 
Non, berately ratified :—That as to the bill of coſts, 


nded it does not appear for what purpoſe it was 
e for furniſhed, or that it was ever paid, and if paid, 
(who it would not have been unjuſt that the ſeller 


ation thould have been at the expence of all things 
many neceſſary to the making a good title, —Fourth- 
I the ly, That it is even at this day, very queſtion- 
riage, able, whether the leaſe of 1703, was not diſ- 


veſted coverable, that it was the general received no- 
when tion, that leaſes for lives renewable (though 
itinue taken before the ſtatutes of Queen Anne) were 


an be diſcoverable after the death of the then poſſeſ- 
upon ſors, that many bills have been filed upon 


fraud, that ſuppoſition, and whatever may be the law 
death WW in that reſpect, it would be going a great way 
1d, if 1 to 


2 —— —— — —- SAS, on — W——_——— 


; oo. 


5 Jour. 743- 
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to determine that John Kennedy knew what the 


law really was, in order to make him guilty of x 
fraud.—Fifthly, That the appellants do not 
pretend that Peter Roberts was Wak, or de. 
ceived, and yet he in whom (as deviſee of his 


father) the legal title was veſted conveyed to 


Jobn Kennedy, and ſeems thus to have ſhewn, 
that he did not think his brother impoſed on, 


' beſides (if it was neceffary to rely upon it in 


ſuch a caſe as the preſent) the appellants appear 
not to have any title either to the leaſe of 
1696, or to that of 1703. | 


It was ORDERED and ADJUDGED that the 
appeal be diſmiſſed, /and the decree therein 


_ complained of affirmed. 


JAMES 


AMES 
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Ils was an action in MER bron A by | An avov- 
the plaintiff in the court of King's Bench. 795m 


under 25 
The declaration ſtated that the defendants on f * © 
the 14th of September 1784, at Cloncollogh- Mea- gate not 
dow, called the North Diviſion, in the county woes the 


of Fermanagh took the goods and chattels of der which 


| the faid Fames Haire, to wit, fifty fix ſtooks of fe rae 
| cats, and ſeventeen cocks of hay, a and unjuſtly e 


detained them &c. 3 — 
vowry un- 
der that ſta- 


To this declaration the defendants put in 3 


the following avowry and cognizance.—“ And tute cx- 
the ſaid William Lloyd, Jobn Armſtrong and Ed. — de. 
ward Conner by Thomas Lloyd their attorney, . | 
come and defend the wrong and injury when 143,8. C. 
and fo forth and the ſaid William well acknow- 


5 ge 
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ledge the taking of the ſaid goods and chattels 
in the ſaid place in which &c. and juſtly &c, 
becauſe they ſay, that the ſaid James Haire 
continually from the iſt. day of May in the 
year of our Lord 1783, until and upon the 
1ſt. day of May then next following, and 
from thence until the /ame time when &. 
enjoyed the faid place in which &c. with 
the appurtenances, by virtue of a demi 
at and under the yearly rent of 11. 125. by 
the acre, payable half yearly, on every fi 
day of November and firſt day of May in every 
year by even and equal portions, and becauſt 
the ſaid place in which &c. contains five acres, 
two roods, and five perches, and becauſe d. 
175. of the rent aforeſaid for one whole year- 
rent due and ending on the firſt day of Ma 
in the year of our Lord 1784, on that day 


in that year, and alſo at the ſaid time whe defe 
 &c. were due and payable and in arrear and | 
unpaid by the ſaid James Haire to the Him T 


Lloyd as landlord of the ſaid premiſſes, he the ſad i was 
' William Lloyd well avows, and the | ſaid Ju coui 
and Edward well acknowledge the taking i and 
the {aid goods and chattels in the ſaid place i tiff 1 
which &c. and juſtly &c. as a diſtreſs for th avo! 


ſaid 81. 178. of the rent aforeſaid fo then being not 
in arrear and unpaid &c. which ſaid rent is {ii at ce 
- wholly due and unpaid to the. ſaid William Ly pleat 
and this they are ready to verify: where - title 


they pray judgment, and a return of the good 
and 


ttels 
&c. 
Iaire 
the 
the 
and 

| &c, 
with 
emiſe 
. by 
7 fir 
every 
ecaule 
acres, 
fe g. 
year's 
f Moy 
at day 
when 
ar and 
Willan 
he ſaid 
1 Jon 
king d 
place i 
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and chattels aforeſaid together with their da- 
mages, coſts and charges, purſuant to the ſta- 
tute in that caſe made and e to be ad- 
judged to chem. 


The plaintiff demurred and ſhewed for cauſe, 
« that it is not ſet forth or ſtated in the avow- 
« ry of the ſaid Wm. Lloyd, or in the cogni- 


« Conner by whom the demiſe mentioned in 


* zance of the ſaid J. Armſtrong and Edward 


« ſaid avowry and cognizance was made, and 


* alſo that the ſaid avowry and cognizance are 
certain and want form.“ 


The defendants joined in demurrer, and in 
Hilary term 26 Geo. 3. The court of king's 
Bench overruled the demurrer and in Egfter 


term following gave inal emen for the 
defendants. | 


To . this * the writ of error 
was brought, and it was ſubmitted, that the 


tif upon the demurrer put in by him to the 
avowry and cognizance ; becauſe, fr/?, it can- 


not be conſidered as an avowry or cognizance 


J. Fitz Gib - 
bon. 
J. Warren. 


court of King's Bench erred in their judgment 
and ſhould have given judgment for the plain- 


at common law, it being a general rule in 


pleading that every avowant mug deduce a 


title from the fee. 


Secondly, | 


344 
785. 
Haze 


a7 
LLoyD, 


8 
B. 1 


rell. 


Caſes in Parliament: 


Secondly, it cannot be ſupported under the 


ſtatute of 25 Geo. 2. c. 15. Which was intended 
only for the purpoſe of relieving the avowant 


from the difficulty which he might be put to 


in ſetting out a number of meſne conveyances 


in his avowry prior to the demiſe under which 


the rent was reſerved, but never could be in. 
tended to make it unneceſſary for the avowant 
to ſhew that he was the perſon entitled to the 
rent, under ſuch demiſe, a conſtruction, which 


if it could prevail, would be attended with 


this abſurdity, that a mere ſtranger would be 
enabled to recover rents to which he had no 
title, and the tenant could not know againſt 
whom he was to defend himſelf. 


On the other ſide it was hoped the judgment 
would be affirmed, firſt, though the remedy by 
diſtreſs for rent arrear was a common law re- 


medy, yet the difficulties the landlord laboured 


under at common law to arrive at that reme. 
dy, were fo numerous, that he was frequent- 


ly obliged to abandon the undertaking after 


he had been put to great and unneceſſary ex- 
pence, If the landlord happened to have a 
derivative intereſt from the fee (which is gene- 
rally the caſe in this kingdom on account of 
the nature of the tenures) when the tenant 


| thought proper for the ſake of delay or vex- 


ation to replevy the diſtreſs taken, the land- 
lord 
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bord was reduced to the neceſſity in his avow- 1787. 


ry of deducing his title from the fee, ſtep by —— 


ep, through all the different ſpecies of con- _— 
veyances, which the eſtate had undergone be- 
fore it became his property, ſo that family 
ſettlements, wills, and other conveyances were 
yet expoſed to be garbled and mangled on ac- 
count of internal defects, and though they 
might in ſome inſtances be found firm enough 
to withſtand the prying eyes of the'pleader, the 
manner of pleading them was ſo intricate and 
perplexed, that the hand of the moſt Ixilful 
pleader frequently went aſtray and rendered 
the whole abortive. Beſides theſe inconvenien- 
cies, there were at common law other obſta. 
cles equally grievous and deſtructive of the 
landlord's juſt rights. If the tenant, or other 
occupier of the land held by parol demiſe, or 
under an article, minute, or contra& in/writ- 
ing (which laſt are very common tenures in 
this kingdom) it was in vain for the landlord 
to diſtrain, becauſe the tenant by forcing the 
landlord to develope his title, could almoſt 
in every inſtance ſhew that he was not intitled 
to recover the rent at law, 

8 the preſſure of theſe grievances 
was felt ſooner in England than in this country, 
to remedy which and to give the landlord or 
owner of the land, an eaſy, ſafe, and expedi- + 

tious 
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tious mode, of recovering the rent juſtly due 
to him, the ſtat. 9 Geo. 2. was enacted in En. 


gland, which was adopted in this kingdom 
verbatim, by the ſtat. 25 Geo. 2. c. 13. only 


with this difference, that it extended the reme. 
dy to tenures held by article, minute, or con. 
tract in writing which was omitted in the En. 
gliſh act, ſuch tenures not being uſual there, 
but which was neceſſary to be introduced 
here, ſuch tenures being frequent and labour. 
ing under the ſame grievance. By the Iriſh 
ſtatute it is enated, © that it ſhall and may be 


* lawful to and for all defendants in replevin 


© to avow, or make cognizance generally, that 
< the plaintiff in replevin, or other tenant, of 


te the lands, tenements or hereditaments where. 


& on ſuch diſtreſs was made, enjoyed the ſame 
under a grant or demiſe, or article, minute, 
< or contract in writing, at ſuch a certain rent 
during the time wherein the rent ſo diſtrain- 


ed for incurred, which rent was then and 


« ſtill remains due, 2vithout further ſetting farth, 
t the grant, tenure or demiſe, or title of ſuch 


e landlord, or landlords, leſſor or leſſors, 
owner or owners of ſuch lands, tenements or 


be hereditaments,” 


| Thirdly, there are 3 four poſlible caſes, 
where a diſtreſs for rent can be taken. The 
firſt is between landlord and tenant, and the 
other 


due 
En. 


dom 
only 


eme. 
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En- 
here, 
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other three ariſe. from a demiſe or contract 
being outſtanding, but the landlord or occu- 
pier, or both, ſtranger to the demiſe or con- 
tract; which ſtand thus: © between landlord 
« a wks. Bo between ſtranger and te- 
« nant” —* between two. ſtrangers” —to all 
which caſes the ſaid ſtatute applies in terms 
and gives © a full, perfect and complete avow- 
ry,” under the authority of Lord Chief Jultice | 
Wins | 


_ Fourthly, after the paſſing of the 9 Geo, 2. 
in England, though the lawyers there could not 


help approving the principle of the act, as'it 
brought the mere right ſimply into queſtion, 
yet they ſometimes adhered to the old techni- 
cal form which was rendered in a great meaſure 
uſeleſs by the general words of the ſtatute, and 
the caſes were involved in captious pleas or liti- 
gious demurrers, But this was entirely put 
a ſtop to by a deciſion in the court of Common 
pleas, Hil. 1764, Sullivan v, Stradling, which 
appears to be a caſe between a landlord and a 
ſtranger where the landlord avowed generally 


under the ſtatute, and the ſtranger wanting to 
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take advantage of ſome complication in the 


landlord's title, pleaded that the landlord nil 
habuit in tenementis to make the demiſe in the 
avowry mentioned. Which plea if it had 


the 


been allowed to ſtand would have compelled 


 Taſes in Parliament. 

the landlord to have ſet forth his whole title 
in the replication in the ſame manner as he 
would have been obliged to ſet it forth in his 
avowry at common law, and thereby the pro. 
viſions of the ſtatute would have been rendered 
abortive, and the common law grievances once 
more introduced into the ſyſtem of pleading, 
On this principle the landlord demurred, and 
*the court after two ſolemn arguments, gave 
judgment for the demurrer, and in that caſe 
the Lord Chief Juſtice ſaid, that the ſtatute 
pointed out a full, perfect and complete form 
for the avowry, and Mr. Juſtice Bathurſt held 
that the only honeſt defence that could be ſet 
up in that caſe was, that the tenant of the 
. land did not hold under the We | 


— ifthly, in the caſe of Sullivan v. 8 tradling, 
as it was a caſe between landlord and ſtranger, 
no poſſible inconvenience. could ariſe from the 
landlord's mentioning in his avowry, that he 
made the demiſe and therefore it. was there 
properly inſerted, becauſe under the ſtatute 
he was not obliged to deduce his title from the 
fee, nor to go any higher than the demiſe ; but 
the caſe is not fo between two ſtrangers, * as 
e is the preſent caſe *—where one ſtranger 
claims the poſſeſſion and another ſtranger 
claims the rent, becauſe if the ſtranger avow- 
ant inſerts in his RYOWTY the name of the per- 
jon 
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ſon who made the demiſe under which he | 1787. 
claims the rent, by the eſtaBliſhed rules of = 


pleading, he will be obliged to deduce his title 


to the rent from the perſon making the de- 


miſe, through every conveyance however nu- 
merous, various, prolix or uncertain which will 
introduce the very inconvenience intended 
to be taken away by the ſtatute, and leave 
ſettlements and wills liable to be overturned 


Hallux 
againſi 
Lrors. 


by ſtrained interpretations, or clerical errors. 


The avowry in the preſent caſe follows the 
words of the ſtatute. It mentions that the 
ſaid James Haire enjoyed the lands under a 
demiſe at a certain rent during the time where- 


in the rent ſo diſtrained for incurred, which 


rent was then and ſtill remains due to the ſaid 
William Lloyd as landlord thereof. No poſlible 
inconvenience can ariſe from this mode of 
pleading, the real merits and juſtice of the caſe 
may be fairly come at, becauſe the tenant may 
either confeſs that he holds under the | avow- 
ant, and deny that the rent is in arrear :—or, 
if the truth will warrant him, he may, under 
the authority of Mr. Juſtice Bathunſt, plead 


that he does not hold under the avowant, 


which two pleas (excepting the ſaid James 
Haire's ſole objection, which he could have 


relied on before the avowry, that the lands 


did not contain the number of acres mention- 
ed in the ſurvey,” which objection, if found- 


ed, 


1 
| 
| 
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ed, * might have had the full benefit of, by 
traverſing che fact as laid in the avowry) com. 
prehends every juſt defence the tenant can 
make to the demand of the avowant, as he 
certainly ought to pay his rent to ſome one 
or other. But if the demurrer here taken 
to the avowry ſhould be favoured and the 
ſtranger avowant obliged to ſet forth the name 
of the perſon making the demile, all the grie. 
vances intended to be redreſſed by the ſtat. 25 
Geo. 2 c. 13. will be left in their full and com- 
mon law force, and the rents of this country 


> 4 in the perplexed ' mazes of ſpecial 


Sixthly it is an eſtabliſhed principle in plead. 
ing that a party plaintiff, avowant, or defend. 
ant, need not allege in his declaration, avow- 
ry, or plea, what will come properly from the 


other fide, from which principle, it clearly fol. 


lows, that the avowant in this caſe need not 
by the rules of pleading ſet forth by, whom 
the demiſe was made, becauſe if the tenantt 
does not hold under him, he may ſay ſo in his 


plea to the avowry, and get a on his 


plea with coſts of ſuit. 
Lord A matter now be- 


fore your lordſ{hips in point of property is a 
| mere, 


—— — — — — 
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mere trifle; but the real matter in queſtion 
is of great concern and moment to all the 
landlords and landholders in the kingdom.— 
It is the conſtruction of a ſtatute, which was 
made for the eaſy recovery of rent, the 25 Geo. 
2. £13. . Before that act landlords were under 
great difficulties in making diſtreſſes, and in 
ſupporting them when made. It has been 
inſiſted on at the bar, that when you Juſtify 
the taking of the diſtreſs, you muſt ſhew a 
privity between you and the tenant on whom 
you diſtrain. That principle brought infinite 
difficulties upon the landlord ; if they were to 
remain, I ſhould agree with Mr. Attorney Gene- 
ral, that a landlord had better have recourſe to 
ejectment than the old remedy by diſtreſs ; for 
by diſtraining he may be involved in great 
difficulties. Diſtreſs is the natural remedy ; 
if there be ſufficient on the land to fatisfy the 
landlord's demand, he can go to the land, and 
there ſeek his remedy ; it is a better remedy 
than an ejectment; if you have a good tenant, 
for then you would wiſh to keep him, and by an 
ejectment you loſe him; ſo that if diſtreſs can 
be made a remedy free from difficulty, the legi- 
ſlature would go great lengths in ſupport of 
* 6 N 


Avowing was the great difficulty at common 
law, for if a ROOD ſhould have diſtrained for 
rent, 


9 
bn > 
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rent, he was obliged to ſhew in his avowry, 
a privity in law between himſelf and the per. 
ſon on whom he diſtralned. Suppoſe this caſe, 
and indeed it is the caſe of almoſt every per. 
ſon of landed property in the kingdom. The 
tenant holds under a leaſe made 1 50 years 
ago. The title deeds may be in England, or 
in the hands of truſtees or of mortgagees. If it 
be neceflary (as was the caſe before this act) 
to ſet out the privity, you, mult in your avow- 
ry ſhew that the demiſe was made one hun- 
dred and fafty years ago, by ſuch a perſon, aad 
then how you came by that eſtate ;—it may 


be that you derive by one or more wills, and 


through a variety of meſne conveyances al 
which you muſt ſet forth, until at laſt the 
right attaches in yourſelf, If your title deeds 


were in the hands of truſtees, or mortgagees, 


you could not ſet forth theſe things, It was 


therefore neceſſary to make ſome proviſion 
by the ſtatute to relieve landlords from theſe 


difficulties in ſetting out their title. Suppoſe 
you even had the title deeds, and could ſtate 


the leaſe ;:—It might have been made by two 


or three perſons, as by I. 8. and R. S. you 
muſt take care that you plead it according to 
its legal operation. It might happen that Jbs 


was tenant for life, and Richard, remainder- 


man in tail, or in fee; in point of law, that 
would not be the . of both; but the 
demiſe 


lemiſe 
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demiſe of the tenant for life, and confirma- 
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tion of him in remainder, and to plead it aa 


the demiſe of both would be fatal: —80 fays 
Lord Cale, 1 E. 45. a. and it might be very 
difficult for the avowant to know that was the 


| ＋ 
p * 4 
Ys 


Theſe difficulties, therefore, the legiſlature 


in England thuoght it neceſſary to remedy (for 


ſometimes England has taken the lead, and 
ſometimes Feland. Ireland took the lead in 
4 Geo. 2. but in 
lead.) The ſtatute was not intended to make 
any alteration in the evidence that ſhould be 
given at the trial; but only took away the 
dificulties in making 


11 Geo. 2. England took the 


Hale 


' againſt. 
LLioYD. 


out the caſe for taking 


the difires, which you were obliged to decide | | 


upon in a moment. Difficulties which would 


often embgrraſs an experienced lawyer, and 
on which, of courſe, country gentlemen could 
not be ſuppoſed to be competent to determine. 
—On the trial you muſt prove the title in 


| the ſame manner as before. The ſtatute 


meant that where the landlord takes diſtreſs he 
need only ſay, © You A. B. hold lands under a 
demiſe, and ſo much rent is become due to me 


2 landlord.” | 


© Vs 


Iris hid that when this cotnes to 2 tial, it 
could not be known what was to be tried, 
Aa 


and 
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1786. and that great difficulties would ariſe; for the It 
= tenant would be at a loſs what anſwer to put in 2 Wil 
tech to ſuch an avowry. I think there is a very plain the d 


| | and honeſt anſwer, if his caſe be honeſt ; he — Nc 
= | might ſay, that © he did not from ſuch a tim tenar 
1 to ſuch a time, continue to enjoy the lands zz who! 
| tenant thereof to ſaid William, by virtue of 2 miſe, 
| * demiſe under ſuch a rent as in and by the miſe 
| 1 above avowry is ſuppoſed :?—Or he might act. 
| by leave of the court plead double; —“ that | 
| he did not enjoy under ſuch a demiſe ;” 
| and ſecondly, that there was not ſo much 
1 rent due to the avowant as landlord:“ Or 
| he might plead by way of inducement, that he 
did not hold under ſuch a demiſe, and traverſe 
| E the rent due; then the traverſe to be tried 
'\ would be ſimply, whether under a demiſe 
1 hald of theſe lands, ſo much rent was due to 
| the ayowant as landlord. R | 
; ' The act does not alter what was ak 
[ to be proved on the trial. The landlord muſ 
prove, that the lands were held under ſuch a 
| | _ demiſe, and that ſo much rent was due, and that 
| the tenant had paid to his ſteward rent from 
| time to time, which would ſhew that he was 
landlord :—Thus: after proof of the demiſe, 
he would ſhew himſelf entitled to it. This 
would be very eaſy in pleading, and no prin- 
ciple would be broken in upon at the trial. 
| ne 1 It 
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It is ſaid, that in Sullivan v. Stradling, 


2 Wilf. 208. the avowant ſet forth by whom = 
the demiſe was made. But what ſays the act? 
Not that the landlord ſhall avow that the 
tenant held under a demiſe, ſetting forth by 
whom the demiſe was made 


but under a de- 
miſe, without ſetting forth the grant, tenure, or de- 
miſe or title of ſuch landlord. This is the Engliſh 
act. The Iriſb act ſays the ſame. 


It is ſaid that this act relates merely to de- 
miſes in writing; but the words of the act 
ſhew directly the contrary :—They are un- 
der a grant or demiſe, or article, minute, or 
« contract in writing.“ But it is ſaid, that the 
words, in writing, apply to grant or demiſe, as 
well as to article, minute, or contract; but it is 
manifeſt they do not; for the conjunction or is 
between the word demiſe, and the word article. 
This is plain from the grammatical conſtruc. 


tion, as well as the enen that was . 
ed to bo remedied. 


Vatil Fn caſe of Sullivan v. Stradling was 
mentioned at the bar, 1 had entirely forgotten 
it; but I now recolle& it perfectly well, and 
many circumſtances attending it. I remem- 
ber that I argued it. There the perſon was 
named that made the demiſe. I endeavoured 


to avail myſelf of that circumſtance, and con- 
Aa 2 


tended 
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1786. tended that the naming of him-gave the plain. 
2 tiff an opportunity of ſaying, that the leſſor 
Llerp. had nothing in the lands. One judge heſi. 
tated ſome time. On further conſideration, 
they at laſt all agreed, that the meaning of the 
act was, that the defendant need only auny 
generally that the tenant held under a demiſe : $0 
the naming the perſon was unneceſſary, and 
therefore, the plea of nil habuit in tenementic, 
| was held to\be bad. From that time I believe 
> the courſe of pleading was changed. I did 
- * myſelf ſome buſineſs in that line; and after 
the determination of that caſe, I never named 
the perſon who made the demiſe, and I re. 
member it was faid by one of the judges, that 
when a mode of pleading is given by a ſtatute, | 

to purſue the very words of — 

held bad pleading. 


I have no difficulty concerning this matter 

in my own mind; but it is right that your 
Lordſhips having the judges of the land to di. 

rect you, ſhould not be bound by thoſe of 
England, or any faint recollection of mine.— 
I think you ſhould therefore take the opinion 
of your on judges, and by that means you 
will always preſerve the laws of your country 
,umfar 1 


* | 2 | . Becauſe 


ute, 


never 


to di 
oſe of 
ine.— 
pinion 
as you 
buntry 


Becauſe 
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Becauſe it has been ſaid, that no good an- 
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ſwer could be given to this avowry, I would 


propoſe two queſtions to _ Lords " 
judges. | 


Firſt, Whether in anſwer to this avowry, 
it would not be a good plea, to fay, that the 
faid James did not continually from the firſt 


y 


day of May, 1783, until and upon the firſt day 


of May then next following, and rom thence 
until the ſame time when, &c. enjoy the ſaid 
place in which, &c. as tenant thereof, to the 
ſaid Milliam, under a demiſe thereof at the 
above rent as in and by the above avowry is 


ſuppoſed, and conclude to the country - 


Second, (Which indeed would alone be ſuffi- 
cient,) Whether the avowry and conuſance, to 
which there was a ſpecial demurrer, as they 
appear on record before the houſe, are not good 


4. 13 


It was agreed, that the ſecond a—_ 
would be alone ſufficient, and it was accord- 
ingly put to the judges :—Whereupon the 
Lord Chief Baron having conferred with the 
reſt of the judges preſent, acquainted the houſe, 


that they all agreed, that the avowry and co- 


nuſance 


in point of law, within the as 25 Geb. 2. 


Han 
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| 1786. nuſance were ot in point of law akin the 
act. | - 5 


Lord Perry declared his acquieſcence in the 
opinion of the judges, though it was contrary 
to his own pens ON | 


Love Ear AGES have liſtened with the 
greateſt attention to the arguments on both 
_ tides, and have given the caſe as much conſ. 
deration as I could during the argument be. 
low, and fince the writ of error has been 
lodged ; and upon as clear grounds as I ever 

formed an opinion, I am ſatisfied with that 
now delivered by the judges. * I did not think 
myſelf at all bound by the deciſion of ny 
-court, or by what was then my opinion, but 
Was as much open to a conſideration of the 
k. name as if it never wa been argued. | 


6 Jour. 49. It was chen oRDERED and ' ADJUDGED that 
* judgment of the court of King's Bend 

| thonldbe affirmed, and the record be remitted, 

to the end ſuch proceeding may be had there 

upon as if no writ of error had been brought, 


ROBERT 


CA] 


n the 
n the ROBERT HEARN, Eſq. | Appellant, 
trary | | | 
CATHERINE BRISCOE - . 
n, ELIZABETH LAWSON, ) e ondents. 
both e 
confi. | 
nt be. March 1 4th. 1787. Caſe 14. 
been ä 
Lever petit” 3 by 
u that IHE petition of appeal in this caſe was lodg- -- 5 
think ed in the parliament office on the 23d. day of — 
of my November, 1786 ; and the prayer of it was to ſet ing enter 
W b alide an order of the court of Exchequer, pro- „ee 
of he BY nounced on the 7th. day of February 1774.— pero 
| On the 21ſt. day of February, 1787, the re- 
ſpondents preſented a petition to the houſe, 
that ſetting forth that if appeals, after ſuch a length 
Bench of time, are permitted, the landed property in 
mitted, this kingdom will be in the moſt critical ſitua- 
] as tion, family ſettlements become nugatory, and 
upht. the rights of individuals receive ſuch. a ſhock. 
as may endanger the publick tranquillity ; and 
praying their lordſhips to diſmiſs the ſaid ap- 
peal, with coſts, without ſubjecking the peti- 
tioners to the neceſſity of putting in their an- 
JBERT lwers chereunto, involving them (after a. ſe- 
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ries 
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ries of litigation in the courts below) in fur. 


a ther coſts, and vexatious proceedings; and 


Hr AAN 


againſt 


* 


the rather ſo as no appeal hath been heretofore 


entertained by their lordſhips in a caſe fo cir. 


cumſtanced, or to grant the petitioners ſuch 
relief as. to * lordſhips — — ſeem 
R. 


The appellant anſwered the petition, and 
the houſe having this day proceeded to take 
the matter into conſideration, reſolved, that 


the order of the court of Exchequer appealed 


againſt, having been made fo long ago as the | 
th. of | February, 1774, without any appeal 


therefrom, the faid petition of appeal now 


preſented at this diſtance of time, ought not 
to be received 2 ſame is W by this 


bouſe. 


- Vid. oh, landing order, 5 _ 436. and 
ante in the W 
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MARY WESTBY, Widow, Plaintiff in error. 
JAMES CARROLL, Eſq. Defendant in error. 
Mareb 14th. 1787, 


Aus CARROLL, the defendant in er- 


| xor, brought a quare impedit in the Common 


Pleas againſt Joſeph Deane, biſhop of Leighlin 
and Fernes, the Earl of Aldborough and Henry 
Bayh, his clerk, Mary Helly, widow, and 
Francis Paul Stratford, her clerk, and the de- 
claration ſtated, that whereas James Griffith 
Carroll Eſq. was ſeized of the advowſon'of the 
church of Baltinglaſs and. Ballinure, otherwiſe 
Baltinglaſs, as in groſs by itſelf as of a fee, and 
right; and being ſo ſeized thereof, preſented 
to the ſame church, being vacant, Francis 
Stratford, his clerk, who upon the preſenta. < 
tion of the ſaid James Grifith Carroll, was ad- 


mitted, inſtituted and inducted therein, in the 


time of peace in the reign of Geo. the a. &c. 
and the ſaid James Grifath Carroll being ſeized of 
the advowſon Ke. died ſeized of ſuch his eſtate 

therein - 
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Pleading 
a convey- 
ance of a 
term of 
years to 
uſes is bad. 

Stating 
that the 
deeds un- 
der which 
a party 
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title were 
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by an acci- 
dental fire 
will not ex- 
cuſe the 
want of 
profert. 
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contr. 
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loonging to an ordinary of the place, as ordina- 


death of the ſaid Francis Stratford, and by means 


.. the. ſaid premiſſes, without charging him in 
2 ſpecial manner with ſomewhat done by him, 


- Caſes in Parliament. 
therein, after whoſe deceaſe, the advowſon of 
the church aforeſaid, deſcended to the faid 
James Carroll, as ſon and heir at law to the ſaid 
James Griffith Carroll, whereby the ſaid Jane 
Carroll was ſeized of the advowſon of the 
church aforeſaid as in groſs by itſelf as of 2 
fee and right, and being ſo ſeized thereof, the 
ſaid church became and now is vacant by the 


thereof, the right to preſent a fit parſon to the 
ſaid church is now in the ſaid James Carroll, and 
the faid Biſbop, and the Earl of Aldborough and 
Henry Bayly and Mary Weſtby, and Francis Paul 
Stratford do unj juſtly diſturb the faid Janes 
Carroll therein to his damage goon &c. 


<a the ſaid Yoſeph 8 biſhop of Leigh 
hn and Ferns, comes and defends &c. and faith 
that ſaid church is within his dioceſs of Leigh- 
lin, and that he hath not, nor doth he claim 
to have any thing in the ſaid church except 
the admiſſion, inſtitution and induction of par: 
ſons to the ſaid church, and other things be. 


ry, and this he is ready to verify. Wherefore 


he ſubmits, whether the {aid James Carroll will 
or ought to ſue the ſaid biſhop, by reaſon of 


in 


n of 

faid 
ſaid 
Fames 
the 
of a 
„ the 
y the 
1eans 
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and 
Paul 
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in diſturbance of him the faid James Carroll, 
in prefeating to the ſaid church. 


The defendant below, Mary Weſtby, pleaded, 
that the ſaid James Carroll ought not to have 


his action againſt her; becauſe ſhe faith, that 


long before the time of the alleged ſeizin of 


the ſaid James Grifith Carroll of the ſaid ad- 


vowſon of the church aforeſaid, fir Nicholas 
White, of Leixlip, in the county of Kildare, 
knight, was ſeized of the ſaid advowſon of the 


church of Baltinglaſs and Ballinure aforeſaid, 


as in groſs, by itſelf as of a fee and right, and 


being ſo ſeized thereof, the faid fir Nicholas 
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White, 1 5th October, 1628, at Wicklow, the 


faid church being then full of one George Neft, 
in conſideration of a certain ſum of money to 
bim in hand paid, by indenture made between 


the faid fir Nicholas White of the one part, and 


William Archbold, of the Naas in the county of 
Kildare Eſq. of the other part, demiſed to the 


faid William Archbold, his executors, adminiſ- 
trators, and aſſigns, the ſaid advow ſon of the 
church of Ballinglaſ and Ballinure, for and dur- 
ing the term of 1000 years, from thence next 
enſuing, fully to be completed and ended, to 


the uſe of fir James Carroll, knight, deceaſed, as 


by the ſaid indenture, relation being thereunto had, 


may appear, by virtue whereof the ſaid William 
Mohr mud became poſſeſſed of the ſaid advowſon 


- of 
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of the church aforeſaid, and being ſo polſeſſed, 
the ſaid William Archbeld, afterwards to vit, 
the ſame day and year laſt aforeſaid, at Wick. 

low aforeſaid, in the county aforeſaid, by his 
deed, then and there made, granted his term 
and intereſt aforeſaid, in the advowſon afore. 
laid to the faid fir James Carroll by virtue 
whereof the ſaid fir James Carroll then and there 
became poſſeſſed of the advowſon aforeſaid, 
for the term aforeſaid; and the ſaid fir Janes 
Carroll being ſo poſſeſſed thereof, the faid 
church being full of the ſaid George WR, after. 
wards, to wit, on the and. day of Oclober, 


1739 at Wicklow aforeſaid, made his laſt will 


and teſtament in writing, and thereof appoint. 
ed dame Elizabeth, his wife, and James Carral 
Eſq. his eldeſt ſon, both ſince deceaſed execu- 
tors; and afterwards then and there died, pol- 
ſeſſed of the advowſon of the church aforeſaid, 
the ſaid church being then full of the ſaid | 
George Weſt; after the death of which faid fir 
James Carroll, the ſaid dame Elizabeth alone at 
the place aforeſaid, proved the ſaid will and 
teſtament of the ſaid fir James in due form, 
and the burthen of the execution of the ſaid 
teſtament upon herſelf took; the letters teſ- 


tamentary whereof the. ſaid Mary brings here 


into court, by virtue of which {ſaid p _ 
the ſaid Elizabeth, at the place aforeſaid, bc 
came poſſeſſed of the ſaid advowſon of the 
church aforeſaid —__ the reſidue of the ſaid 
term 
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term of years thereof, then to come and un- 
expired; and being ſo poſſeſſed of the advow- "Witrer 
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ſon of the church aforeſaid, the ſaid church 2 


being full of the ſaid George We/t, afterwards, 
to wit, the day and place laſt mentioned died 
inteſtate, and the faid James Carrol laſt named, 


having in the life time of the ſaid Elizabeth died 


inteſtate, to wit, on the firſt day of January 
1740, at Wicklow aforeſaid, in the county 


| aforeſaid, without ever proving the faid will; 


and afterwards, to wit, the day, year and 
place laſt mentioned, adminiſtration of all and 


- fingular the goods and chattels, rights and 


credits, of the faid James Carroll, unadminiſ. 


| tered by the ſaid Elizabeth, was committed 


in due form of law to Lawrence Thornton, 
gent. and Sarah, his wife (which faid reſpec- 
tive letters of adminiſtration, the ſaid Mary 
brings here into court) by virtue whereof the 
faid Lawrence Thornton and Sarah, his wife, at 


the place aforeſaid became poſſeſſed of the ſaid 


advowſon of the church aforeſaid ; and after- 
wards the faid Lawrence and Sarah being fo 
thereof poſſeſſed, at Wicklow aforeſaid, in the 
county aforeſaid, on the 1 5th day of February, 
1672, the ſaid church being then full of the 
laid George Weſt, by deed bearing date the day 
and year laſt mentioned (which ſaid deed un- 


der the hands and ſeals of the faid Lawrence 


and Sarah the * Oey * here into court) 
a £m 
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1787. in conſideration of the ſum of 200l. and in 
Wzsrzvy Conſideration of the love and affection which 
Fe 2-4 :. they bore to George Thornton, the ſon of the 
ſaid Lawrence and Sarah, granted to the faid 
George the ſaid advowſon of the church afore. 
ſaid, to hold to him, his - executors and al. 
ſigns, during the remainder of the term afore. 
faid, by virtue of which aſſignment the ſaid 
George Thornton became poſſeſſed of the faid 
advowſon of the church aforeſaid, and all the 
eſtate, and the 'term of years therein to come 
and unexpired, and being ſo thereof poſſeſſed, 
the ſaid George Thornton, afterwards to wit, the 
16th day of Auguſt 1714, at the place laſt men- 
tioned, made. his laſt will and teſtament in 
writing, and thereby conſtituted William Thorn. 
ton, his ſon, ſole executor, and afterwards 
then and there died, poſſeſſed of the ſaid ad. 
Vvovſon of the church aforeſaid. And after. 
wards the ſaid William Thornton then and there 
proved the ſaid will and teſtament, and took 
upon himſelf the burthen of the execution 
thereof (the letters teſtamentary whereof the 
faid Mary brings here into court) by virtue 
whereof the ſaid William Thornton became pol- 
ſefſed of the advowſon of the church aforeſaid, 
for the remainder of the ſaid term of years un- 
expired; and being fo thereof poſſeſſed, the 
ſaid church became vacant, that is to fay at 
the 8 aforeſaid, whereby the faid Willien 
T horntan wa 


ſaid 
the 
ome 
fled, 
, the 
men- 
it in 
Horn- 
vards 
d ad- 
after- 


there il 


took 
2ution 
f the 
virtue 
e pol- 
reſaid, 
IIS un- 
d , the 
| ſay at 
William 
hornto1 


Caſes in Parliament. = 
Thornton, to the ſaid church, being ſo vacant, 
on the 5th day of February 1729, at the - place 


_ aforeſaid, preſented one Benjamin O' Neil, his 


clerk; who at the preſentation of the ſaid Mil. 
jam Thornton was then and there admitted, in- 
ſtituted and inducted therein, in the time of 


peace &c. and the faid William Thornton being 
ſo poſſeſſed of the ſaid advowſon of the church 


aforeſaid afterwards, to wit, the 12th day of 


February 1730, the ſaid church being then full 
of the ſaid Benjamin O' Neil, at the ſaid place, 


in confideration of the ſum of 20ol. ſterling, 
by indenture, bearing date the day and year 
laſt mentioned and there made between the 
faid William Thornton and Samuel Thornton of 


the firſt part, and Thomas Gaven merchant, of 


the other part (one part of which faid inden- 
ture ſealed with the ſeals of the ſaid William, 


Samuel and Thomas, the ſaid Mary brings here 
into court) aſſigned his eſtate term and inte- 
reſt, in the ſaid advowſon of the church afore- 


faid, to the ſaid Thomas Gaven to hold to him 


his executors, adminiſtrators and aſſigns to the 


uſe of Anthony Brunton of the city of Dublin, 
merchant. By virtue of which ſaid aſſignment 
laſt mentioned, the ſaid Thomas Gaven then 
and there became poſſeſſed of the advowſon 


aforeſaid, for the refidue of the term aforeſaid, 


and being ſo poſſeſſed and the church being 
full as aforeſaid, the ſaid Thomas Gaven after- 


wards on the day and year and at the place laſt 
afore- 
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aforeſaid, by his deed then and there made, 
granted his eſtate term and intereſt in the ſaid 
advowſon, to the faid Anthony Brunton, by 
virtue whereof the ſaid Anthony Brunton, then 
and there became poſſeſſed of the advowſon 
aforeſaid, for the reſidue of the term aforeſaid, 


and the faid Anthony Brunton being ſo poſſeſſed, 


and the ſaid church being fo full as aforeſaid, 


the ſaid Anthony Brunten afterwards on the 16th. 


day of May 1741, at the ſaid place made his 
laſt will and teſtament in writing, and there. 
of appointed Mary Brunton, his widow, bis 
executrix, and afterwards then and there died 
ſo poſſeſſed of the ſaid advowſon of the church 
aforeſaid for the reſidue of the ſaid term, after 


' whoſe death the faid Mary Brunton proved the 


{aid will of the faid Anthony in due form, and 
took upon herſelf the burthen of the execution 
of the ſaid will (the letters teſtamentary where. 
of the ſaid Mary brings here into court) by 


virtue whereof the ſaid Mary Brunton, the 


ſaid church being then full of the faid Ben- 
famin O'Neil as aforeſaid, became poſſeſſed of 
the ſaid advowſon of the church aforeſaid, dur- 
ing the reſidue of the ſaid term thereof then to 
come and unexpired ; and the ſaid Mary being 
ſo thereof poſſeſſed, afterwards at the faid place 
on the 21ſt. day of February in the year of our 


Lord, 1746, the faid church being fo full as 


aforeſaid, of the ſaid Benjamin O'Neil, by in- 
denture 
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denture bearing date the day and year laſt 
mentioned and made between the ſaid Mary 
Brunton of the one part, and Wm. We/tby, Eſq. 
of the other part, (one part whereof ſealed 
with the ſeal of the ſaid Mary Brunton, the ſaid 
Mary brings here into court) in confideraticn 
of the ſum of 4451. ſterl. to her paid by the 
fad Wm. Weftby, granted to the ſaid William 
her eſtate term and intereſt in the ſaid advow- 
ſon of the church aforeſaid, to hold to him 
the ſaid Nm. Meſby, his executors, adminiſtra- 
tors, and aſſigns for and during the remainder 


of the ſaid term of one thouſand years, by vir- 


tue of which ſaid aſſignment, the ſaid Wm, 
Weftby, the Taid church being full of the faid 
Benjamin O' Neil, then and there became poſſeſ- 
ſed of the ſaid advowſon of the church afore- 


ſaid, and being ſo thereof poſſeſſed, the ſaid 
advowſon of the church aforeſaid, at the place 


aforeſaid, became vacant- by the death of the 


| faid Benjamin O'Neil, and the ſaid church be- 


ing ſo vacant, and the ſaid James Griffith Car- 


roll, not having a right but by uſurpation upon 


the faid Wm. Weſtby, at the place aforeſaid, pre- 
ſented to the ſame church ſo vacant, the ſaid 
Francis Stratford, his clerk, as above alleged, 


| who at the preſentation of the ſaid James 


Griffith Carroll was admitted, inſtituted, and 


inducted therein, and the ſaid Wm. We e/tby be- 


8 ſo poſſeſſed of. the ſaid advowſon of the 
B b 2 church 
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church aforeſaid ; after wards on the 224 day 
of March, 1755, at ſaid place, made his laſt 
will and teſtament in writing, and thereof 
appointed the ſaid Mary, his executrix, and 
afterwards then and there died ſo poſſeſſed of 
the ſaid advowſon of the church aforeſaid, for 


the reſidue of the ſaid term, the ſaid church 


being then full as aforeſaid, by uſurpation of the 
ſaid Francis Stratford; after the death of which 


faid Wm. We/tby, the ſaid Mary Weſtby, at the 


place aforeſaid, proved the ſaid will of him 
the ſaid William in due form, and took upon 


_ herſelf the burthen of the execution of faid 
will (the letters teſtamentary whereof the ſaid 


Mary brings here into court) by virtue wheredf, 


the ſaid church being then full as aforeſaid, by 
uſurpation of the ſaid Francis Stratford, ſhe be- 


came poſſeſſed of the ſaid advowſon of the 
church aforeſaid, during the reſidue of the 
ſaid term then to come and unexpired. —And 
the ſaid Mary being ſo thereof poſſeſſed, the 
ſaid church of the. reQory aforeſaid, at the 
place aforeſaid, afterwards became and now 
is vacant by the death of the ſaid Francis Strat 


| ford, whereupon it belonged and now belongs 


to the ſaid Mary We/tby, to preſent a fit parſon 
to ſaid church of the ſaid advowſon ; and the 
ſaid Mary Weſtby thereupon to the ſaid vacant 
church the ſaid Francis Paul Stratford, as ihe 
might, at the place aforeſaid, lawfully did pre- 
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ſent, and the faid Mary Meſtby in fact faith, 


that the ſaid leaſe ſo made to the faid Wm. Terre | 


Archbold, by the faid Sir Nicholas White and 
the faid deed of grant made by the ſaid 
William Archbold, and the ſaid deed. of grant 
made by the ſaid Thomas Gaven were on the 
firſt day of May, 1731 at Wicklow aforeſaid, 


in the county aforeſaid, conſumed by accidental 


fre, without this, that the ſaid James Griffth 
Carroll was ſeized of the advowſon of the 
church aforeſaid, as in groſs by itſelf, as a fee 
and right in manner and form as the ſaid James 
Carroll has above alleged, and this the faid 
Mary 1 is ready to verify, &c. 


| The ake defendants, the Earl of Aldborough, 


Henry Bayley, and Francis Paul Stratford, not 


having put in any plea, there was une by 
default againſt them. 


The plaintiff, James Carroll, demurred ſpe- 
cally to the plea of Mary We/tby, and aſſigned 
for cauſe, Firſt, That the inducement to the 
defendant's traverſe is not ſufficient in law, 
and does not ſet forth a title to the advowſon 
in queſtion in the defendant Mary. 


. That it is ſet forth in the plea of 
the ſaid Mary Weſtby, that by indenture be- 
tween Sir N. White, and William Archbold, the 
aid Nicholas demiſed the advowſon of the 
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church aforeſaid with the appurtenances to 


ee William Archbold to hold to the ſaid Willian 
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Archbold's. executors, adminiftrators, and 
aſſigns, for the term of one thouſand years 
to the uſe of Sir James Carroll, knight, deceaſed, 


which is contrary to the law and form of good 


pleading. 


Thirdly, Becauſe the faid Mary in her plea, 
ſets forth that the faid William Archbold, the 
fame day and year aforeſaid, at Wicklow afore. 
faid, in the county aforeſaid, by his deed then 
and there made, granted his term and intereſ 


aforeſaid, to the faid Sir James Carroll, and 


the ſaid Mary doth not produce in court, 
either the deed of grant of faid advowfon men. 
tioned in the faid plea, to the faid Willn 
Archbold, nor the deed of grant of the faid 
William Archbold to the ſaid Sir James Carril, 


whereas ſhe ought by law to one {aid 


deeds. 


Fourthly, For that it is alleged in ſaid plea, 
that William Thornton aſſigned the faid advovy- 
ſon of the church aforeſaid, and his eſtate, 
term and intereſt therein, for the reſidue of 
the ſaid term of years, to the uſe of the {aid 
Anthony Brunton,” Merchant, his executors, a. 
miniſtrators, and aſſigns, which is not accord 
ing to the form of good pleading. 
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Fifthly, Becauſe the deed of grant of the 


zdvowfon in the plea mentioned from Thomas WII rar 


Caven to Anthony Brunton, is not produced in N 


court as it ought. 


The defendant joined in demurrer, and the 
court of Common Pleas gave judgment for 
the plaintiff, that he ſhould recover his right of 


preſentation and have a writ. to the Biſhop to 


admit a fit parſon upon the preſentation of the 
plaintiff, who afterwards. took out a /cire facias, 
and the ſheriff returned, that he had warned 
Mary Meſtby, but that the other defendants 
had nothing by which he could warn them.— 
The defendant Mary brought a writ of error 
in the King's Bench, when the judgment of the 
Common Pleas was affirmed. 


The writ of error was brought to reverſe 


the judgment and affirmance, and it was ſub- 


mitted that the ſame ought to be reverſed for 
the following reaſons :——lIt was argued in 


ſupport of the firſt cauſe of demurrer, that the 


plaintiff in error having pleaded the original 
leaſe from Sir Nicholas White to William Arch- 
bold, to have been made to hold to the leſſee for 
one thouſand years, to the uſe of Sir James 
Carroll, Knt. deceaſed, and having in like man- 
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ton and Samuel Thornton, to T homas Gaven, to 
hold to him, his executors, &c. to the uſe of 
Anthony Brunton, ſhe had in theſe inſtance 
pleaded conveyances unknown to the law, and 
that a leaſe or grant for years to any perſon, 
to the uſe of another, conveyed not any legal 
eſtate to the cęſtui gue uſe, but was merely a 
truſt to be aſſerted in a court of equity, and 
that therefore in her plea ſhe had failed to ſet 
out a legal title in herſelf, which 1s always re: 
quired in guare impedit. | 


To this it is anſwered, that in theſe refpetis 
the plea purſues the words of the original 
leaſe to Archbold, and of the aflignment to 
Gaven ; but the plea goes ſtill further, for as 
to the original leaſe, it ſtates an actual legal 
aſſignment thereof by deed from Archbold, the 
perſon in whom the legal eſtate was veſted, to 
Sir James Carroll: and as to the aſſignment to 
Gaven, it ſtates the intereſt ſo aſſigned, to have 
been by deed legally aſſigned by Gaven, in 
whom the legal eſtate was veſted, to Brunton, 
ſo that upon the face of the plea, there is not 


in either of theſe reſpets any want of legal 


title in the plaintiff in error, and the pleading 


the leaſe to Archbold to have been 10 the uſe of 


Sir James Carroll, and the aſſignment to have 
been to the uſe of Anthony Brunton was unne- 
ceſſary 
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ceſſary, and mere ſurpluſage, and as ſuch 
ought to be rejected. Beſides the leaſe to 
Archbold, and the aſſignment to Gaven, being 


(in the inſtances alluded to) introduced only as 


part of the inducement to the traverſe contain- 
ed in the faid plea, the objections made to the 
manner of pleading them are not the proper 
lubject of a demurrer, 


As to the ſecond cauſe of demurrer, it was 


| argued, that pleading the leaſe to Archbold, ta 


the uſe of Sir James Carroll, was contrary to law 
and the form of good pleading, becauſe ſuch 
leaſe did not give any legal eſtate, but a mere 
equitable right to the cui que uſe. 
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But it is beaded that the objetion i is 


anſwered by the obſeryations upon the firſt 


cauſe of demurrer, to which may be added, 


that the pleading the leaſe in that manner was 
not done for the purpoſe of ſhewing the legal 


title to the term to have veſted in Sir James 


Carroll, for that is done in the plea immediately 


afterwards, by ſhewing the actual legal aſſign- | 


ment of the term by deed, from Archbold to 
dir James Carroll; but of this part of the plea, 
the defendant took no notice in his ſecond 
cauſe of demurrer. | 


In 
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in ſupport of the third cauſe of demurrer, 


Welter it was contended, that inaſmuch as the plaintiff 


again 


Caxzoit, in error had pleaded as part of her title, the 
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deed of grant of the advowſon to Wm. Arch. 
bold, and the deed of affignment thereof by 
him to Sir James Carroll, ſhe therefore, by the 
rules of good pleading, was bound to offer to 
bring theſe deeds into court, and that the aver. 
ment in the plea, that thoſe deeds were de. 
Rroyed by an accidental fire, doth not excuſe 
the omiſſion of a profert. 


To which it is anſwered, that all the deter- 
minations upon this principle have been in 
caſes where the cauſe for non- production of 
the deeds did not appear, nor was ſuggeſted by 
the very record itſelf, but by ſomething ex. 


trinſick (as an affidavit) but that here the cauſe 
of non- production appears upon, and is aver. 


red in the plea itſelf; and on that averment 
iſſue might be taken, and the fact of the acci- 
dental deſtruction of thoſe deeds tried by 2 
jury, and that here it was impoſſible to pro- 
duce the deeds, and the law forces no perſon to 


an impoſſibility. 


The fourth cauſe of demurrer relates to the 
informality of pleading the aſſignment from 


Thornton to — to the uſe of Anthony Brun. 
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ion, which is anſwered by the obſervation on 
the firſt cauſe of demurrer. 


The. fifth cauſe of demurrer relates to the 
informality of pleading the deed of aſſign- 
ment from Thomas Gaven to Anthony Brunton, 
without offering to bring the deed into 
court. et” 


To which it is anſwered, that the cauſe of 
the non-production, viz, deſtruction by acci- 
dental fire appears upon, and 1s averred in the 
plea, and that for the reaſons aſſigned in reſpect 
to the third cauſe of demurrer, a profert of that 
deed was not neceſſary. 


Sixth, Becauſe if ſaid judgment and affirm- 
ance ſtand, the plaintiff in error, with a juſt, 
fair, and clear title to the ſaid advowſon, will, 
tor not complying with an impoſſibility, loſe 
her right, and the defendant with a mere ficti- 
tious title will ſucceed, although the plaintiff 


was, and is ready to prove her title, and hath 


tendered fair iflues for the purpoſe. _ 


Seventh, Becauſe the defendant might, upon 
the plea, as pleaded, have had the merits fairly 
tried, if inclined ſo to do, inaſmuch as the 
plaintiff in error in her plea ſtates, that Nicho- 
las White was ſeized in fee, and that the deeds 

had 
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had exiſted, and were by accidental fire burn. 
ed, and traverſed the title ſtated by the defen. 
dant in error, on all; or any of which matters 
the defendant in error might have taken iflue, 
and tried the merits, and by his not doing ſo, 
it is evident he was conſcious of the validity 
of the title of the plaintiff in error, and that 
he had not in himſelf any title. 


Eighth, For that by the judgment and affirm. 


ance, the defendant in error will ſucceed con. 


trary to the eſtabliſhed rule of law in caſcs in 
quare impedit, that a plaintiff cannot ſucceed by 
the weakneſs of defendant's title, but muſt rely 
merely on the ſtrength of his own. 


For the defendant it was argued, that the 


judgment of the court of King's Bench ought 


to be affirmed, Firſt, Becauſe the plaintiff in 
error in her plea founds her title to the advow: 
fon of the rectory of Baltinglaſs and Ballynure, 
on an indenture pleaded by her to have been 
executed by one Sir Nicholas White (whom ſhe 
ſtates to have been ſeiied of the faid advowſon 
in groſs as of fee) and dated on the 1 5th day of 
October, in the year 1628, by which indenture, as 
ſhe pleads, the faid Sir Nicholas White demiſed the 
advowſon of the church of Baltinglaſs and Bal 
lynure to one William Archbold, his executors, 
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one thouſand years, to the uſe of Sir James 1787. 


Carroli, knight, referring to the ſaid indenture 


William Archbold, by deed of the ſame date, 
granted his ſaid term and intereſt, in ſaid ad- 


vowſon, to the ſaid Sir James Carroll; and the 
plaintiff in error after pleading ſeveral meſne 


aſſignments of the ſaid intereſt, pleads that one 
Thomas Gauen having become poſſeſſed of the 
ſaid advowſon for the reſidue of the term 
aforeſaid, by his deed, bearing date the 12th 
day of February, in the year 1730, granted his 
intereſt in ſaid advowſon to one Anthony 
Brunton; and then the plaintiff in error, by 
pleading ſeveral other meſne aſſignments, de- 
duces a title to the ſaid advowſon, for the 
reſidue of the ſaid term of one thouſand years 
to herſelf, but has not pleaded any one of 
thoſe deeds from White to Archbold, from Arch- 
bold to Sir James Carroll, or from Gaven to 
Brunton- with a profert (which ſhe was bound 


to do by the rules of law) but at the end of 


her plea, ſhe alleges, that theſe three deeds 
were conſumed by an accidental fire, and then 
traverſes the ſeizin in groſs of the defendant in 
error; which manner of pleading is, as is ſub- 


mitted, utterly inſufficient, and not to be ſup- 


ported in a court of law; for the plaintiff in 
error, being in this caſe out of poſſeſſion, ſhe 
3 : was 
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was by the rules of law, bound to plead her in. 
ducement to her traverſe (though the matter 
of ſuch inducement 1s not traverſable) a good 
and ſufficient legal title, becauſe in a ſuit in 
quare impedit both parties are actors, and the 


title of the plaintiff in error, ſtated in her in. 


ducement, ought to be ſuch as would en. 
title her to a have writ to the Biſhop, in caſe 


iſſue had been joined on the traverſe, and 


that ſuch iſſue was found againft the de- 
fendant in error, in the preſent caſe the plain. 
tiff in error, but could not have had ſuch 
writ to the biſhop upon the title pleaded 
in her inducement, even though iſſue had been 
joined on the traverſe, and a verdi& found 


againſt the defendant in error, becauſe the title 


pleaded in the inducement is not a egal title, 
but is at beſt an equitable title only. 


Secondly, Becauſe the defendant in error, 
could not take advantage of the imperfection 
and inſufficiency of the plea of the plaintiff in 
error, in any other way than by a ſpecial de- 
murrer, and in that way he was entitled to 
take ſuch advantage by the rules of the com- 
mon law, acknowledged and confirmed by 
ſtatute ; and alſo by the principles of juſtice 
and of reaſon ; for if he had been obliged to 
take iſſue on the traverſe of his title contained 


in the defendant's plea, he would have been 


put 


— — — —— non 109 a> INE — — 


I in. 
atter 
700d 
it in 
1 the 
I in. 
en- 
caſe 
and 
de- 
lain. 
ſuch 
aded 
been 
bund 
title 
title, 


rror, 
ction 
ff in 
| de- 
2d to 
com- 
1 by 
Iſtice 


ed to 
ined 
been 

put 


Caſes in Parliament. 381 


put to the expence and trouble of proving his 1787. 
legal title to the advowſon in queſtion, on a 7 
trial at common law, by a perſon who of her Cake 
own ſhewing in her plea, had no legal title 
whatſoever to that advowſon, and who in her 
ſuit in the court of Chancery has expreſsly ac- 


xnowledged her title to be defective. 


Thirdly, Becauſe an advowſon in groſs can- die 459. 
not paſs but by deed, and in all caſes where 1 Co. Tm 
thidgs cannot be demanded, but by deed, the vel. ;87. 
deed muſt be produced, unleſs the party claim- 2 >tra.11$G. 
ing comes in en le pot, without privity either 8 
of contract, or eſtate, which is not the caſe 
here; and Lord Hardwicke lays it down, that 
there is no book, caſe, printed entry, or even 
modern authority, where it has been eſtabliſh- 
ed, that when a party ought to make a profert, 
ſuch party may aver the deed to be loſt, and 
ſo be excuſed from making a profert. (a). 


Fourthly, Becauſe the plaintiff in error pleads, . Bl. com. 
that the demiſe of this advowſon from White to 336, Uſes, 
Archbold was a term of one thouſand years, to 33} 
the uſe of Sir James Carroll. Now this demiſe 
to one man to the uſe of another for one thou- 
fand years, conveys only a truſt in equity to 2 

| the 


tk. 594. 


44 It has been ſince determined, that a deed may be pleaded as 
loſt by time and accident without profe/t. Read v. Broekman, E. 29 G. 
3. Vid, 3 Term. Rep. 151. : | | 
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the cui que uſe, and no legal eſtate whatſo- 
ever; for the ſtatute of uſes does not operate 
on chattel intereſts, conſequently ſuch demiſe 
(it ſuch ever was made) conveyed no /egal title 
to the advowſon in queſtion to Sir James Car. 
roll, but an equitable title only, which mui 
be eſtabliſhed by a court of equity and not of 
law. And the deed alleged in the plea of the 


plaintiff in error to have been executed by 


Archbold to Sir James Carroll, conveying to 
him his intereſt under the ſaid demiſe from 
Sir Nicholas White, is a mere fiction, and was 
not pleaded in the former pleas of the plaintif 
in error, nor is it pleaded by her in the Chan. 
cery {uit reſpecting this advowſon. 


The following queſtion was by order of the 
Houſe put to the Judges for their opinions, 


vi. Whether the plea of the defendant, Mary 


Ve/tby, in this caſe be a good one in point of 
law to ſhew a title to the advowſon in queſtion 
as an advowſon in groſs, and whether the ſpe- 
cial demurrer in this cafe ought to have been 
allowed. 


Whereupon the Lord Chief Baron of the 


Exchequer having conferred with the reſt of 


the judges preſent, acquainted the Houſe, 
that they all agreed in their opinion,“ That 
< the plea of the defendant, Mary We/by, in 

6 this 
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« this caſe is a bad one in point of law to ſhew 1787. 


4 title in the defendant to the advowſon in Wrorar 


« queſtion as an advowſon in groſs, and that 3 
the ſpecial demurrer in this caſe ought to 
« have been allowed.” 


It was CONSIDERED, ORDERED, and AD- 6 jour, 52. 


jupcED, that the judgment of the court 
of King's Bench be affirmed, and the record 
remitted. And it was further ordered and 
adjudged that the plaintiff in error pay to the 
defendant in error the ſum of 100l. for his coſts 
in the Houſe. | 
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3 JOHN Lord Baron Kingston, being ſeize ſhoul. 
firmed, dy in fee of the lands of Knockaneglaſs and Kill. 28 We 
nant was  TIECTONANEe, lying in the county of Cork, by in- In 1: 
tiled to = dented deed of leaſe, bearing date in the yer Bl 
his leaſe, 1660, demiſed to two perſons of the names of who 
an intricate Uppingdon and Nagle, 160 acres in Knockanezla: ¶ cuted 
N contiguous to Killynecronane, retrenched by ll leaſe, 
dan den Colonel Seford, and the lands of Xillynecronam, Wl Freen 
— 9 retrenched by the ſaid Colonel, being 434 acres, ¶ reney 
der ninety-nine years from the firſt day of M. in th 
perpetual vember then next, if three lives then in being, reney 
The hiſtory and named in faid leaſe, or any of them ſhould WM Freen 
g e 1 
— | miſec 


upon which renewals have been decreed. Terms of years determ'nable upon lives, 


with covenants for renewals are within the tenantry act, 19 & 20 Geo. 3. c. 30.— 
Ante 137. 177. 178. 
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ſo long live, at the yearly. rent of 20l. payable 
half yearly, with a nomine pong of 28. 6d. for .. 


each day faid rent ſhould remain unpaid after 
demand, and in faid leaſe was contained 2 O 


venant for renetual for ever on the fall of every 


life, on the tenant's paying 20l. on each re- 
newal within twelve months after the fall of 
each life. 


This leaſe was afterwards afligned to Jubn 


Freeman, and the inheritance having veſted 
in Bellingham Boyle (the appellant's great uncle.) 
he, in 1717, upon the death of one of the lives, 


executed a renewal for ninety-nine years, pro- 


vided Judith Freeman, otherwiſe Crofts, Wm. 
Freeman, and Richard Williams, or any of them 
ſhould fo long live, with the like covenants, &c. 
3s were contained in the ſaid original leaſe.— 
In 1739 the inheritance veſted in Bellingham 
Biyle, the younger, (father to the appellant) 
who on the 7th of January in that year exe- 
cuted a renewal, which recited the original 
leaſe, the renewal in 1717, and that William 


| Freeman, one of the lives mentioned in ſaid 


renewal had died and that the leſſee had with- 


in the time limited by the covenant paid the 


renewal fine and nominated another William 
Freeman, to be inſerted in the place of the life 
fallen :—By this renewal, Bellingham Boyle, de- 
miſed the lands to Henry Freeman, (in whom 

Ce c the 
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.1787. the intereſt in the leaſe was recited to have 
deen veſted) for ninety-nine years, provided 
— > Judith Freeman, Wm. Freeman, and Richard 
Milliamt, or any of them ſhould ſo long live, 
ſubject to the former rents, nomine pena, &c, 
And in this leaſe of 1739, the covenant of re. 
newal upon which the queſtion aroſe, is ſet 


forth in the words following :— 


7 


% Provided always and upon this further 
and expreſs condition, that if any of the ſaid 
< parties, viz. Judith Freeman, alias Croft, 
« widow of Richard Freeman, deceaſed, Rich. 
ce Milliamt, ſon of the ſaid Oliver Williams, and 
Vm. Freeman, fon of the ſaid John Freeman, 
«© ſhall or do happen to die before the ſaid 

© term hereby demiſed, and that ſuch other 
< perſon or perſons, who ſhall then have the 
« eſtate and intereſt for the years hereby de. 
% miſed, and then to come of and in the pre- 
* miſſes by ſurvivorſhip, or any other way, 
e ſhall not, within the ſpace of twelve months 
c next after the deceaſe of ſuch of them, the ſaid 
Judith Freeman, alias Crofts, widow, Richard 
Williams, fon of the ſaid Oliver Williams, and 
„Mm. Freeman, ſon of the ſaid John Freeman, 
« which ſhall firſt happen to die, by his or their 
<« deed or deeds lawfully executed, ſurrender 
and yield up unto the ſaid Bellingham Boyle, 
his heirs or aſſigns, or to ſuch other perſon 
| or 


have 
vided 


chard 
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« or perſons to whom the next or immediate 
« feverſion or remainder of the ſaid premiſſes 
« expectant upon the ſaid term and demiſe 
By hereby made, ſhall then reſpectivly apper- 
& tain, all his and their eſtates, term and in- 


« tereſt made and granted by virtue of theſe 
« preſents, either abſolutely or upon condi- 
« tion in the ſaid deed of ſurrender to be 


« contained to this effect, viz. That if any 
« ſuch perſon or perſons to whom ſuch ſur- 


« render ſhall be made, ſhall not within the 


« ſpace of three months after delivery of ſuch 
« deed of ſurrender and payment to him or 


them made of the ſum of 20l. /erl. of lawful 
© money of Great Britain, and tender made of 


an engroſſed draft imprinted or otherwiſe 


4 purporting a new leaſe of the ſaid premiſes 


« to be made to ſuch perſon or perſons ſo ſur- 
* rendering the ſame, their executors, admi- 
* niſtrators, and aſſigns for the term of ninety- 
© nine years, to begin from the ſaid firſt day 
* of May laſt paſt, and to be determinable 


upon the death of ſuch of them, the faid - 
Judith Freeman, alias Crofts, widow, Richard 
* IVilliams, and Wm. Freeman, ſon of the ſaid 
N John Freeman aforeſaid, as ſhall be then liv- 


*ing to be nominated by ſuch party ſurren- 
* dering, and in ſuch ingroſſed draft to be 
* named, and the death of the longeſt liver of 
them, vith the like reſervations, conditions, 

8 | « and 
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1787. © and covenants, as in theſe preſents are con. 
For „ tained mutatis mutandis, and with the like 
| L, condition for ſurrendering mutatis mutandis, 
BY 6 ag in this preſent proviſo, ſeal and deliver 
| | e the ſaid draft as his, her, and their act and 
| | « deed, then the ſaid ſurrender to be void, 
e and then theſe preſents and all the eſtate 

t“ hereby granted ſhall from thenceforth ceaſe 

and be void. And the ſaid Bellingham Ba. 

| * doth hereby for himſelf and his heirs and 
E e aſſigns covenant to and with the faid Henry 
| % Freeman, his executors, adminiſtrators, and 
« aſſigns, that he the ſaid Bellingham Boyle, his 

« heirs and aſſigns, ſhall and will from time 5 

e time, on ſuch ſurrender and payment and 

6% reſervations aforeſaid, perfect, ſeal, and de. 

| liver, ſuch deed in manner as herein pro- 
| : « vided, and that if he or they, or his or their 
[- * heirs or aſſigns, or the heirs or aſſigns of the 
| ec {ſurvivor of them ſhall refuſe fo to do for the 
| e fpace of three months after ſuch ſurrender, 
ee that then the ſaid deed of ſurrender, and 

e every clauſe thereof ſhall be void, and this 

* preſent. deed to remain and abide good and 

ce firm in the hw to the ſaid Henry Freeman, 

* his exceutors, and aſſigns for their lives re- 

e ſpeclively, and after their deaths to ther 

* executors, adminiſtrators, and aſſigns, for 

e the remainder of the ſaid term of ninety: 

1 nine years herein mentioned, nominated, 
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6 and expreſſed, under the ſame yearly pay- 
« ments and reſervations therein likewiſe ex- 
6 preſſed, and that the executors, adminiſtra- 


« tors, and aſſigns of the ſaid Henry Freeman, 
' and the ſurvivor of them, ſhall and may 


« peaceably and quietly have, hold, and enjoy 
« the ſame, without any let, trouble, or mo- 
« [eſtation of him, the ſaid Bellingham Boyle, 
his heirs and aſſigns, and any perſon claiming 
or deriving by, from, or under them, or 
« either of them for the remainder of the ſaid 
* ninety-nine years, the ſaid ſurrender or any 
« thing in this preſent demiſe to the contrary 
thereof in any wiſe notwithſtanding.” 


In 1739, or 1740, Judith Freeman died, and 


on the 7th. of April, 1744, the intereſt in the 


| leaſe was conveyed to Henry Wrixon (ſubject to 


ſeveral incumbrances which he has fince paid) 
in conſideration of the ſum of 12781. 88, In 
1749, Wrixon paid to Bellingham Boyle a renew- 
al fine of 20l. and at the ſame time nominated 
a life in the place of Judith Freeman, when Mr. 
Boyle gave this receipt: Received from 


Henry Wrixon, Eſq. by the hands of Mr. Nicho- 
* las Wrixon the ſum of 20]. ſterling, for a re- 
* newal fine of his leaſe of the lands of Freemount 
* and Knockane laſs, in the county of Cork, for 
* inſerting ag life of Freeman Crofts, ſon of 
i Wills Crofts of Churchtown, | in the county of 

| & Cork, 
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of the ſame year, Richard Williams, the laſt of 


180 1749. Bellingham Boyle. 5 


another ce/tui que vie died: in 1765, Henry 
Mrixon paid the renewal fine with three year 
Intereſt, and nominated a life, to James Hart. 
nett, Mr. Boyle's agent, who gave this receipt: 


«© Bandon, in the room of Wm. Freeman, gent, 
Cork, 18th November, 1765.” I ſay received 
cc for the uſe of Bellingham ** Eſq. Jan 
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=> « Cork, in the place of Judith Freeman, deceal. 
« ed, therein named. Dublin, 7 t6th, 


On the 22nd. of April 1760, Wm. Tren, 


—< Received from Henry Wrixon Eſq. of Gli. 
% field, 20l. fterling, fine, on renewal of bis 
* leaſe of Freemount and Knockaneglaſs, and ald 
zl, for intereſt of ſaid ſum for three year, 
< the life now named by Mr. Wrixon, being 
that of Robert Sealy, ſon of George Sealy, of 


60 e - 


Ihe ſaid Bellingham Boyle, the younger, con. 
tinued to receive the rents of ſaid premiſes un. 
til his death in 1771, whereupon the inheri 
tance veſted in the appellant, and in Noventer 


the ce/tui que vies in the renewal of 1739 died. 
In 1774, Henry Wrixon applied to Thomas Fuller, 
the appellant's agent, to receive the renewal 
fine and the nomination of a life. Fuller wrote 
to the appellant for his permiſſion ; but not 

receiving 
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eeman, 
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receiving any anſwer, he concluded Mr. Boyle 
was ſatisfied to renew; he accordingly took 
the fine and gave this receipt: Received 
« from Henry Wrixon Eſq. 2ol. ferling, fine, on 
% renewal of his leaſe of Freemount and Knock- 
* aneglaſt, for inſerting the life of Fames Fuller, 
« fon of Mr. Thomas Fuller, treaſurer: of the 
* county of Cork, in the place of Richard Wil- 
® liams, deceaſed. Received by me for John 


% Boyle Eſq. Cork, June, 24th, 1774. Thomas 
Fuller.“ 


— But the agent having afterwards 
received a letter from the appellants! attorney, 
defiring him to return the fine, he applied to 


Mr. Wrixon, who conſented to take back the 
fine, ahd give up the receipt. 


| The .. moth to receive the rent 
till 1776; but in 1780, he brought ejectments 
on the title, as of Trinity Term, laying the de- 
miſe on the firſt day of June in that year. (a) 
On the 8th. of November following, Mr. Wrix- 
on filed his bill in the Exchequer, Rating the ſe- 


veral matters before mentioned, and praying 
that the appellant might be obliged to execute 
a renewal of the ſaid leaſe purſuant to the ſaid | 


_"_ 


() In the ſtat 19 and 20 Geo, 3. c. 3. commouly. called The Tenans 
try AR, it is provided, that nothing therein cantained ſhall affect any 
judgment or decree already given or made, or any ſuit commenced before the 
sth. of May x780, for the recovery of the poſſeſſion &c. on account 


of any leaſe or leaſes not having been renewed according to the covey 


"Pant for perpetual renewals, therein contained. 
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1787. original leaſe for the lives of the {aid Freeman 
> Jac Crofts, Robert Sealy, and James Fuller, tender. 
Aer. ing the fine and intereſt for the ſame according 

to the uſual mode of computation, and that 
the appellant might be reſtrained by injunction 
from proceeding on the ejectments, and alſo 


praying general relief. 


„ The appellant in his anſwer admitted the 
original leaſe and renewals ; but inſiſted that 
the leaſe had become abſolutely void by non. 
performance of the terms of the proviſo, and 
therefore incapable of being ſet up by the ac- 
ceptance of rent and fines :—and though it 
were capable of being ſet up, yet that Bellinz- 
ham Boyle, the appellants? father, had not pow- 
er to do it, having been made tenant for life, 
with limited powers, by a ſettlement made in 
1736; and he further inſiſted, that fraud had 
been practiſed on his father, in concealing the 
true times of the falls of the lives. 
Iſſue was znieads cell were examined 
on both ſides, and on the 143th. of November, 
1782, the court decreed that Henry Wrixon was 
entitled to a new leaſe for a term of 99 years, 
provided the lives of the ſaid Freeman Crofts, 
* Robert Sealy and James Fuller, or any of them 
ſhould ſo. long continue, at the rent, and un- 
der the coyenants, clauſes, proviſoes, condi. 
tions, 


Decree. 
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tions, and agreements mentioned and con- 
tained in the ſaid leaſe, dated 7th, January 
1739, upon the ſaid Henry Wrixon's paying to 
the appellant the ſum of 20l. as a renewal fine, 
on the death of Richard Williams, with legal in- 
tereſt for the ſame, from 1ſt. November, 1772, 
and alſo the ſum of 20l. as a renewal fine with 
legal- intereſt for the ſame, from the time it 
ought to have been paid, together with all rent 
and arrears of rent, and that an account thould 
be taken thereof by the remembrancer and that 


fad Henry Wrixon ſhould pay the appellants the 
| colts by him expended in the cauſe. 


Henry Wrixon died in October, 1784, inteſ- 
tate :=adminiſtration was granted to the reſ- 
pondents, who duly revived the cauſe. 


Mr. Boyle brought an appeal from this de- 
cree, which it was ſaid ought to be reverſed 
for the following reaſons :—Fir/?, becauſe the 
iatereſt conveyed by the original leaſe and ſub- 


| ſequent renewals, is clearly and indiſputably 


a term for years, determinable upon the fall of 
lives, and as ſuch becomes void without entry, 
when there is a failure in the tenant to per- 
form the conditions impoſed upon him upon 


the fall of any of the lives; and becauſe no ac 


ceptance of rent or fines could ſet up ſuch an 
jatereſt, | | 


Objection D 
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Objection: — That the proviſo by which the 
leaſe becomes void, is repugnant to the origj. 
nal grant, and conſequently void itſelf, and 
that therefore the eſtate of the leſſee is abſo. 
lute; and that the acts of receiving the rent 


and fines after the conditions broken, may 


operate either as a waiver of the forfeiture, x 
confirmation of the leaſe or as a new grant.— 
Anſwer :—-The covenants are the agreement of 
the parties; the leſſor is as much a purchaſer 
of the covenants as of the rent. It was by the 
operation of the proviſo, that the eſtate of the 


leſſee was to be enlarged, as well as defeated, | 


The tenant was to have the benefit of renewal, 
but ſubject to certain conditions, that were 
clearly within his power to perform: it was a ſe- 


_ curity for a collateral act; the payment of fines, 


It is no more repugnant to the original grant, 
than the clauſe of re-entry for the non-payment 
of rent in a leaſe; or a clauſe of redemption of 
mortgage. As to the waiver :—this is defined, 
the paſling by of a thing, or a refuſal to accept 
it, and applies to ſuch things only as requirez 
further act to be done to veſt them. What i 
actually completed may be conveyed, but can- 
Not be waived : what is actually forfeited may 
be conveyed by a new grant, by a perſon har. 
ing a right to do ſo, but cannot be waived by 
the inheritor, much leſs by a man who had 
but a limited eſtate in him. The forfeiture in 
this caſe, by its own immediate operation, wa 
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complete without any farther act on the part of 
the leſſor. And as to the confirmation, the diſ- 
tinction is clear: what can be avoided by en- 
try, may be made good by confirmation; but 
where there is no prior gift or eſtate, to ope- 
rate upon, there a confirmation cannot take 
elfect.— But as to theſe ſeveral arguments 
though ill. founded in principle, there is not 
evidence to ſupport them; here is neither 
a waiver, confirmation or re- delivery, but 
certain acts of impoſition and fraud practiſ- 
ed upon the negligence and indolence of Bei- 
lingbam Boyle during his life, and ſince his 
deceaſe upon the ignorance of the appellant. 


'\ Secondly, Becauſe there are no circumſtan- 
ces in this caſe to entitle the reſpondents to the 
interpoſition of a court of equity. —Firſt, It 
appears, by unimpeached evidence, that Judith 
Freeman died in the year 1739, or 1740.— 
After the condition broken in the year 1744, 
Henry Wrixon got an aſſignment of a leaſe 
then actually void; he relies upon a cuſtoma- 
ry payment of ſeptennial fines, and intereſt 
upon them, yet, by his own ſhewing, prac- 
tiſed upon the inattention and credulity of 


Bellingham Boyle, by defrauding him of nine 
years intereſt upon a fine, and one ſeptennial 


line, which would according to ſuch pretend- 
ed cuſtom, have become payable, on the 16th 
ef January, 1749, when a payment was by 

the 
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the bill ſtated to have been made to Belling. 
ham Boyle of 20ol. as and for a renewal fine for 
inſerting the life of Freeman Crofts in the place 
of Judith Freeman, —Secondly, The ſaid Be. 
lingham Boyle was under the deed of ſettlement, 
executed and regiſtered in 1736, but tenant 


for life, and thereby reſtricted from making 


any leaſes, fave under the power to him there. 


by reſerved; and that inaſmuch as the term 


had been before the aſſignment to ſaid Henry 
Wrixon, or the acceptance of rent, or fines, 
actually void, a court of equity would, by de- 
creeing a renewal of the ſaid leaſe upon any of 
the alleged acts of acquieſcence or waiver of the 
ſaid Bellingham Boyle, enable him to do that 
collaterally, which he could not do directly, to 


make a leaſe inconſiſtent with his power to the 
diſheriſon of his iſſue.— Thirdly, If the title 


of the ſaid Henry Wrixon could be ſet up in 
equity by any of the acts of the ſaid Belling- 
ham Hoyle, that it appears Richard Williams, one 
of the lives in the ſaid leaſe, died in 1772, 
and there is not the {lighteſt evidence of any 
intention or effort to perform the conditions 
of the proviſo upon his deceaſe within the 


- limited time, and when the fine was tendered 


to the appellant's agent, there was a manifeſt 
attempt of impoſition and fraud, by conceal- 
ing the time when Richard Williams died. 
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Obieckon :—That the caſe of the reſpondents 
is within the act paſſed in the 19 & 2oth years 


| of his preſent majeſty, for the relief of tenants 


holding under leafes for lives renewable for 
ever. Anſwer :—That act is deſcriptive of a 


| different ſpecies of property, being a freehold, 


from this which is a chattel intereſt. This 
property is not perpetual, even on perform- 
ance of the conditions, inaſmuch as it may be- 
come a leaſe for ninety-nine years only, by the 
refuſal of the leſſor to accept the fines and ſur- 
render. That act was only intended to meet 
caſes of inattention, or ignorance of tenants, 
and not to ſupport frauds practiſed, as in this 
caſe, | | 


Thirdly, Becauſe by the words of the ori- 


ginal leaſe, and every ſubſequent renewal 


thereof, an option is given to the leflor, his 
heirs and aſſigns, to refuſe the ſurrender and 
lines ; and that in ſuch caſe it is provided, 


that the tenant ſhall hold for the lives then in 


being and the reſidue of ninety-nine years; 


the effect and operation of which option is 


taken away by the decree of the court of Ex- 
chequer, in direfting a renewal to be executed 


by the appellant without giving him ſuch pow- 


er of election. 


For 
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For the reſpondents it was ſubmitted that 
the decree was juſt and equitable, and ought 
to be affirmed :—Fir/?, Becauſe tenants hold. 
ing under leaſes for years, determinable upon 


. lives, with covenants of perpetual renewal, 


are entitled to the ſame relief in a court of 
equity, as tenants holding under leaſes for lives 
renewable for ever; a leaſe of ninety. nine 
years, provided any one of three lives laſts ſo 
ſo long, differs from a leaſe for three lives, 


only in the nature of the legal gate; but courts 


of equity in caſes of this kind found their de. 
crees, not on the nature of the legal eſtate, but 
on the covenant of perpetual renewal ; that cove. 
nant is the true ground of the aid which is ad. 
miniſtered in all thoſe caſes, and whether it 


_ exiſts in a leaſe for years, or in a leaſe for lives, 


it is ſtill the ſame covenant and affords the 


fame foundation for equitable relief. 


Secondly, Where a tenant holding under 2 
leaſe for lives renewable for ever is guilty of 
laches, he has no better claim, in point of ju/ 
zice, to the aid of a court of equity, than if he 
held under a leaſe for years renewable for 
ever; and if the not adhering to the ſtrict 
terms of the covenant, has been uniformly 
diſpenſed with in the former caſe, it would be 


ſevere to enforce them in the latter; the incon- 
: venience 
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venience would be as great; families would 
be deprived of their ſettlements, and creditors 
of their ſecurity, equally in both caſes: It is 
2 ſound maxim of equity, that where there 
would be the Jones m iſchief, there ſhall be the 
ſame remedy. 


Thirdly, That courts of equity do not found 
their decrees for renewals upon any properties 
of a freehold eſtate appears from this; that re- 
newals have been decreed, where all the lives 
have been gone for many years, and zo legal 
gate whatſoever has exiſted in the tenant, upon 


which the decree could operate; it would be- 


ſtrange to ſuppoſe that a court of equity de- 


creed on the ground, or properties of a legal 


eſtate, which had no exiſtence : theſe decrees 
have been founded, not in technical diſtinc- 
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tions, 'or legal ſubtleties, but in maxims of jultice. 


general juſtice and ſound policy; on the real 
intent of the parties to give a perpetuity to the 
tenant, and on the ample compenſation which 


| has been made to the landlord by ſeptennial 


fines with intereſt; reaſons which all apply 


with equal force to kinks for years, renewable 
on n the fall of lives. | 


Furthy, The tenant, in the preſent e 


has complied with the ſubſtantial parts of the 
covenant; the fines have been paid, and the 
| | lives 
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lives nominated, all of wwhich lives are /till in be. 
ing ; it would be highly inequitable that the 
appellant ſhould retain the fines, and yet re. 


the formal ſurrender of the old leaſe by a re. 
gular deed, and the execution of the new one, 
were never required by the landlord, but were 
uniformly difpenſed with by the parties, who 
reſted fatisfied with the payment of the fine 
and nominating the life in the receipts, and 
have, in fact, by their repeated acts, for a great 
number of years, put their conſtruction on 
their own covenant : the laſt fine was paid in 
1774, and although, after acceptance of that 
ſine and nomination of the life, the appellant 


thought proper to return that fine, at the end 


of two months, ſuch return will not avail him 


in a court of equity, which conſiders a forfei 


ture once purged as totally done away, and 
does not allow a party, after he has diſpenſed 
with the breach of a penal covenant, to re. 


tract that e and init _ the for- 


feiture. 


Fifthly, The ſettlement of 1736, relied on 
by the appellant, is a voluntary ſettlement, and 
void as againſt purchaſers for valuable conſi 
deration, which the reſpondents are proved 
to be; and even if that ſettlement was not vo- 

luntary, 


— 
————— 
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luntary, it could not controul the operation of 
the covenant of renewal in the leaſes of 1660, 
and 1717, of which the leaſe of 1739 is but a 


continuation ; ſuch covenants run with and 
bind the land, and tenants for life conſtantly 


execute renewals without any objection being 


made thereto. 


Sixth, The caſe of the reſpondents comes 
within the true ſpirit of the late act made for 
the relief of tenants holding under leaſes re- 
newable for ever; here is no fraud or derelic- 
tion on the part of the tenant; lapſe of time 
(which in this caſe was but very ſhort) is not 


in itſelf a cauſe of forfeiture ; confiderable 
improvements have been made on theſe lands, 
and they were a ſecurity to creditors, and a fund 


for family ſettlements ; circumſtances in the con- 
templation of the legiſlature at the enacting of 
that falutary law: the ejectments in this caſe 
were not brought until after the time men. 


| tioned in that act for the bringing of actions 


by the landlord, and therefore whether this 
caſe ſhall be conſidered on the principles of the 
ancient equity, or of that ſtatute, it is conceĩv- 


ed that the reſpondents are juſtly emiticd to 
the renewal decreed: 8 


Lord Cnanciiton,——My Lords, your 
Lordſhips have heard counſel on both fides 
D d upon 
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upon this appeal, and it is now ripe for your 
determination. In the courſe of the argument 
a good deal has been faid upon the ſubject in 
general, which I think is a matter of great and 
univerſal concern in this kingdom.—1 fay of 
univerſal concern, becauſe a great part of the 
lands 1n this kingdom has been for a long time 


held by leaſes depending upon lives, with co. 


Leaſes for 
lives renew- 
able for ever 
introduced 


_ Into the 


South of 
Ireland by 
Earl Or- 
mond to en- 
courage a 
reſpectable 
te nantry. 


venants for perpetual renewal.—In this I am 
warranted by the expreſs words of the recital 


of the ſtatute 19 & 20 of the King, c. 30.—— 


e Whereas great parts of the lands in this king. 
dom are held under leaſes for lives, with cove- 
nants for perpetual renewals upon payment 
of certain fines, at the times therein reſpective. 
ly mentioned for each renewal.” —l1t may be 
proper, therefore, not to ſpeak merely on the 
caſe now before us, but alſo to explain the hiſtory 
of this tenure in this kingdom, and the deter- 
minations concerning it in our courts. Ho 
long it has prevailed I do not pretend to ſay :— 
It might have Deen firſt introduced in the 
north but in the ſouth, I believe it has pre- 
vailed ſince the time of the great Earl of Or- 
mond; who in order to people his vaſt eſtates 
in that part of the kingdom, and to invite 2 
reſpectable and improving tenantry, intro- 
duced this tenure: it had the effect he deſired; 
and in the nature of the thing theſe leaſes have 
a tendency to create a. reſpectable and improv- 

| ing 


to have a perpetual intereſt, 
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ing tenantry. It obtained till it had acquired 
theſe tenants great reſpect, and very valuable 
properties, inaſmuch as they were conſidered 


ranted not only by the expreſs words of the 
ſtatute, but by what it recites to have been de- 
cided by courts of equity, and countenanced 
by the declararion of judges. | 


Theſe leaſes then were conſidered as perpe- 
tual intereſts, and upon that principle they 
gained ground, and became a fund for ſettle- 
tlements of every kind, for mortgages and 
other ſecurities for money. If a man had one 
of theſe leaſes, there would have been no more 
doubt of lending him money than if he had 
the fee. For ſome time, however, great diffi- 
culties did ariſe in courts of equity concerning 
theſe leaſes. Tenants, like other men, are 
ſubje& to that misfortune attending on human 
nature, of neglecting their own affairs.—I be. 
lieve experience and obſervation will juſtify the 
remark, that mankind in general are extremely 
neghgent about what concerns themſelves ; 
partly by buſineſs of another kind, partly by 
pleaſure, they are diverted from looking into 
their own private affairs, and paying them that 
attention which they require. —Hence it hap- 
pened that tenants neglected to make renewals 
upon the fall of the lives, and were guilty of 

| D da great 
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178 7 great laches— The landlords thereupon 
Borze brought ejectments, and the tenants reſorted 
RY to courts of equity for relief ; and courts of 
Equity re. ©vity, where the breach was made up by an 


lieved upon adequate compenſation, thought they were en- 


making 


compenſa- titled to relief: — But ſtill confiderable difficul. 


— ties aroſe in eſtimating what ſhould be a com- 
penſation, until that great man, Lord Chief 
Septennial Baron Gilbert, who preſided in the court of 
out by La, Exchequer in this kingdom, ſtruck out the 
Rd compenſation of ſeptennial fines ; conſidering 
2 life as equal to ſeven years, upon the idea of 

the act which ſays,” that if a man is not heard 


of for ſeven years, he is to be preſumed dead. 


That compenſation is afine for every ſeven years, the 
with intereſt. Accordingly in the caſe of An. in a 
derſon v. Sweet, 1717, he decreed a renewal to dere 
the tenant, upon payment of ſeptennial fines of t. 
and intereſt, and this decree was affirmed by Mr. 


the Lords in 1722. (Vid: Bro. P. C. 430.) Courts Wl Parr: 
of equity were very glad to lay hold of that quait 
rule, and in every cafe that came before them Wh made 
afterwads, they hold that the tenant was enti- whic 
tled to a renewal upon thoſe terms, except in In ce 
caſes of fraud or dereliction. for 


. ——EAƷ 


There is a long ſtring of calls that came into I broug 
publick diſcuſſion in the courts, ſome with, kind 
and ſome without negative clauſes; for in decre 


ſome of theſe leaſes was inſerted an expreſs Vas a 


ae, that if the tenant neglected to renew 
: | within 
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on within a certain time, he ſhould not have a 1787. 
ed right to call upon the landlord for a renewal. WY 
of But yet notwithſtanding that clauſe, courts of | eu 
an equity adopted the ſame rule, in that very ex, 
en- traordinary caſe, as coming under the idea of 
cul. compenſation, and in that cate which has made 
m- ſo much noiſe, of Murray v. Bateman, which ante 187% 
hief came before me in 1776, I had a great num. 
t of ber of thoſe caſes laid before me, beſides thoſe 
the that had been cited at the bar. I directed a 
ing ſearch to be made, and I found that they 
a of abounded in the courts. I alfo enquired of 
eard the judges, of the ableſt men, and oldeſt prac: 
lead. titioners in the hall, and they all agreed that, . 
> g encwals 
ears, the uniform practice was to decree renewals 33 
An- in all caſes, except where there was fraud or cept where 
al to dereliction on the part of the tenant. Some Fas ny 
fines of thoſe perſons are now dead, Lord Annaly, 8 
d by Mr. Juſtice Robinſan, Mr. Malone, Chief Juſtice. if 
ourts Patterſon, and others, who were perfectly ac- 
that quainted with the determinations that had been 
them made, and they ſaid moreover that the caſes 
enti- which had paſſed /ub filentio were innumerable, 
pt in ln conſequence of this general remonſtrance, 
formed my opinion, notwithſtanding any 
ideas upon the ſubject that I might have 
e into brought with me from England, where this 
with, kind of tenure is not known : accordingly I 
or in decreed a renewal. I did conſider that there 
xpreſs Vas a /ocul ye. and as have I often heard it 
renew | called 


rr ——— — — 
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1 78. called, the old equity of the kingdom. We al 
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know the fate of that decree; upon an appeal 
to the Houſe of Lords in Fngland it was re. 
verſed. I am fatisfied the principles of it were 
not underſtood there. They were unacquaint. 
ed with that local equity, and that it was the 
intent originally of the parties to convey a per- 
petuity : all this I fay was unknown to them; 
they had no ſuch tenures ; no ſuch determina- 
tions in that Kingdom. 


Some very reſpectable and eminent men, 


who concurred in that reverſal, with whom! 


have fince held converſation, have told me that 
they had altered and changed their opinion.— 
They ſaid that according to Engliſh principles 
the reverſal was right, but that taking into 
conſideration the uſage in Ireland, and all the 
circumſtances of the cafe, it was wrong. The 
voice of the people expreſſing a diſſatisfaction 
with that determination of the lords, and a ge- 
neral alarm in conſequence, brought the point 
before the legiſlature, and the old equity was re- 
vived by the act 19 & 20 Geo. 3. c. 30. 


After that reverſal and before the act, there 
were one or two caſes which came before me, 
in which I refuſed to give relief they were 
caſes of ſtrong neglect; all the lives were gone. 
* or rm the determination of the great 

court 
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court of dernier reſort (as the Houſe of Lorch 
of Great Britain then was) and I hope I always 
ſhall conſider the determination of the court of 
dernier reſort, as. declaratory of the law of the 


407 


1787. 
BoYLE., 
| againſt 


Ly$AGHT. 


land; and that I was not at liberty to ſet up 


my own opinion againſt it, and make a decree 
which was ſure to be reverſed ; and indeed it 
would have been cruel to the party,—By the 
act the old equity was revived :—Indeed even 
though it had never been made ; after the ſu- 
preme juriſdiction had been reſtored to this 
Houſe, I would have had no heſitation in de- 
termining as I had done before in Murray v. 


Bateman. 


By that act it is provided, that in all caſes 
of mere negle&, where no fraud appears to 
have been intended, no dereliction on the part 
of the tenant, by neglecting or refuſing 
to renew after the landlord has demand- 
ed the fine, courts of equity ſhalt relieve upon 
an adequate compenſation being made,—kt 
profeſſes to provide for leaſes for live. 
What are leaſes for lives within the fair and 
equitable conſtruction of the ſtatute ? lt is 


ſaid a leaſe for ninety- nine years, deter minable 


upon lives (as this is) is not a leaſe for lives. It 


18 true, that at law it is not a leaſe for lives, for 
it is but a chattel; 


but what is it in ſubſtance 


and equity I fay it is in point of equity and 
ſubſtance, 


Tenantry 
act. 


Leaſes for 


years deter- 


minable up- 
on lives are 
in equity 
and ſub- 
ſtance as 
much. leaſes 
for lives as 
a leaſe for 


lives at law. 
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ſubſtance, as to this matter, and the relief to 
be granted, as much a leaſe. for lives, as 2 
leaſe for lives at law; for what is it lt does 

not depend upon the number of years, but 
drops with the lives, and therefore this is a caſe 


of a leaſe for lives, within the ſtatute. That 


act provides expreſsly that in every caſe of 
mere neglect, where there is no fraud, no de- 
reliction by the tenant, equity ſhall relieve. 


Let us then conſider the preſent caſe :—The 
original leaſe was an old one, made in the year 
1660, under which there has been an enjoy- 
ment for 127 years: It was determinable 
upon the fall of three lives, with a covenant, 
which I ſuppoſe the ſame with that your Lord- 
ſhips have heard ſo much of, The original 
leaſe itſelf is not in being, nor is that to be 
wondered at; a renewal was executed in 1717, 
nor has this been produced, but that may 
eaſily be accounted for; the old leaſes were 
probably given up upon the execution of new 
ones. 'The only leaſe now in being is one 


made in 1739; it contains a covenant, which 


is a. very ſingular one, and does not deſerve 
much commendation ; it merits the character 
which has been given to it at the bar, of being 
the production of a ſhallow underſtanding, 
much caution and great perplexity. The par- 
ties 1 ſeem to have thought it de- 
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ſerved very little attention, and to have conſi- 
dered it as a covenant tor perpetual renewal. 


Since this leaſe is a leaſe for lives within the 
ſtatute, fairly and equitably ; the ſecond point 
, ls there a covenant for perpetual renewal ? 
As to this, there has been much diſagree- 
ment :—-I mean the counſel at the bar have 


much diſagreed about the conſtruction of this 


covenant. But how have the parties them- 
ſelves conſidered it ?—The leaſe executed in 


1739, begins with a recital of the original leaſe, - 
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BorYLE 


egainff 
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as containing a covenant for perpetual renewal. 


Had they, at that time, any nation that a ſur. 
render within twelve months by the tenant 
was neceſſary, and that if the landlord did not 
accept the ſurrrender, the term ſhould become 
abſolute for the reſidue, diſcharged of all co- 
venant for renewal? No: they looked to 
this; they, both the tenant and Mr. Bellingham 
Boyle, conſidered the leaſe as a perpetual in- 
tereſt ; for in 1740, a life falls, and then what 
is done? Why, nothing—it reſts in neg/e on 
both ſides till 1749,—for I ſee no fraud; but 


that matter 1 ſhail conſider preſently.- : Hs 


1749, a fine is paid, and a receipt given, and 
a life named ; and ſo it goes on without the 
formal execution of a renewal. They conſi- 
dered it then as a perpetual intereſt :- but it is 
laid Mr, Boyle was in error, that he was an 

indolent 


— — ——U Dü—ᷓ— — — — 
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indolent man, and ignorant of his tenant” 
title. See how that was :—from 1749 to 
1760, it goes on in the ſame way; in that 
time it may reaſonably be ſuppoſed, that 
Mr. Boyle might have been waked, and might 
have looked a little into his affairs. In 1760, 
another life dies; the tenant comes four years 
after ; another fine is paid, and another life 
named in the ſame manner as before, without 
any renewal being executed-: and I do believe 
that more renewals of leaſes of this kind have 
been made merely by payment of the fine, 
and a nomination of a new life, than by the 
execution of new leaſes ; tenants in general re. 
main ſatisfied with this equitable ſecurity of 
their titles; and equity will confider that as 
done which ought to have been done. 


Thus it goes on till Mr. Boyle's death in 1771: 
in that year another life falls; in 1774, the 
tenant goes to the agent, names a life, pays 
the fine, and takes a receipt nominating the 
life, as he had done before; then this point 
concerning renewal of leaſes came to be ſome- 
what talked of, and Mr. Boyle, the preſent 
appellant, writes to his agent to return the 
fine that he had received, (by the bye a receipt 
from an agent that has been uſed to receive, 
is as valid as one by the principal)—to this the 

tenant agrees, he takes back the fine, and 
gives 
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gives up the receipt, conſenting that his claim 
ſhould undergo a fair diſcuſſion; in my opi- 
nion he acted very ä and very an 
ably. 


Then comes this queſtion, Is there a cove- 
nant for perpetual renewal ?—The covenant is 
x very ſtrange one; but the leaſe ſeems to have 
been conſidered by the parties as a perpetual 
intereſt. It is a caſe of mere neglect; the land- 
lord does nothing ;—the tenant does nothing; 
—it is a caſe of ſupineneſs on both ſides. . 


But it 1s ſaid the covenant 1s in particular 
words, and that the tenant is bound to ſurren- 


der conditionally within twelve months after 


the fall of a life. What! ſhall the leaſe be ab- 


ſolutely void, merely for want of the ſurren- 


der —Ts that a caſe not relievable in equity ?— 

The landlord has received his rent from inks 
to time. I do not deny, that at law, the term 
may be gone; but it is admitted at the bar, 
that upon a bill properly framed, a court of 
equity could ſupply the want of a furrender ; 
ſo that it is a caſe where a court of equity 
could relieve. There is in the bill a prayer of 
general relief, and a court of equity will adapt 


its relief to the circumſtances of the caſe; it 


would conſider the tenant as much relievable 
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newal in common caſes. As to the term's 
being at an end, it is quite out of the caſe, in 
the conſideration of a court of equity, 


Has there been any fraud, any dereliction, or 
demand by the landlord, and refuſal by the 
tenant ?—It has not been ſaid that there has 
been any dereliction; but it is ſaid that there 
has been fraud on the part of the tenant.— 
This is a caſe particularly circumſtanced, and 
more favourable for the tenant than any that 
I remembef; the three fines have been paid, 
the lives nominated, and all of them are liv. 
ing; in two caſes the fines have been received, 
It faid, there is fraud ;—where is it ?—lt is ſaid 
no-intereſt was paid in 1749, upon the pay: 
ment of the fine, conſequeatly it is faid, it 
might be inferred, that the time of the death 
of the ce/tui que vie was fraudulently concealed 
from Mr. Bellingham Boyle, a gentleman reſiding 
in the neighbourhood !—To this I ſay, that 
fraud is never to be preſumed in any caſe; 
beſides, what does the act ſay ?!—< Where no 
fraud appears to have been intended.” — Now 
has any appeared here ?—Then again it ſays, 
if no circumſtance of fraud be proved.” —13 
this a caſe where fraud has been proved: 
How is the next caſe ?—A life falls in 1760, 
the fine is not paid till 1765, and then only 
3l. is paid for intereſt, whereas it ought to 
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ave been 41.—this is fraud Now I believe 1787. 


the tenant had a year to renew in; but even 


luppoſe it ought to have been 41. we all know 


Mr. Bellingham Boyle to have been of a very 
generous and liberal diſpoſition, and as likely 
; any man to ſay to his tenant, © I will not 
« jnſiſt on the intereſt, I am ſatisfied with the 
fine ;”—at leaft this is rather to be preſumed 
than that there was any fraud. | 


Afterwards upon the fall of a life in 1771, 
the tenant goes to the agent or ſteward, and 
pays the fine; this is fraud! it is ſaid he ought 
to have gone to the principal : now who was 


more likely to know the affairs of the eſtate, 


the agent who tranſacted the buſineſs of it, 


or a young gentleman juſt come into the poſ—- 


{on of his property ?—l think if the tenant 


BoyLE 


againſt 


LySAGuUT- 


intended fraud, he would rather have gone to 


the principal, who was leſs likely to know his 
title, and would probably have been willing to 
receive the money. 


The covenant on the part of the landlord is 
that he will renew ; but if he refuſes there is a 
penalty; in ſuch caſes the party may elect 
to have a ſpecifick performance of the cove- 
nant, 


I am 


414 


1787. 


BovTxE 
againſt 


LavAGur. 


Dormer v. 

- - Forteſcue. 
2 Atk. 282. 

3 Atk. 124. 
Hard w. Ca. 
136. 


Caſes in Parliament. 


I am ſure the counſel who made the objec. 
tions on the ground of fraud would not have 
made uſe of them, if he thought he had other 
ſufficient ground; ſo that the argument of 
fraud implies a want of ſomething more mate. 
rial to * on. 


kts aid the leaſe is gone for want of a ur. 
render, which may as much be ſupplied by a 
court of equity, as a renewal decreed.—lIt is 
faid the bill is not framed for it; but where 1 


decree 
after t 
to thi 
of ma 


party comes into a court of equity, and ftates WF Murr: 
his whole caſe, praying the aid of the court, 
the court will not fit idle, but will decree the 
party that relief which is ſuited' to his caſe. It 


is becauſe the term is gone at law, that it is 


neceflary and proper to come into a court of It is 
equity, and upon that nd the court will I Exche 
mord relief. in the 
| . dicts 1 
0 RA is ſaid a cafe came before me of Fre: in this 
man v. Boyle, on this very covenant, in which I ale tl 

I refuſed relief: I do recolle& that determina ¶ fuſed t 
tion; it was on the 12th of June, 1780; the for th 
time is particular; the reverſal of my decree that tl 
in Murray v. Bateman was in 1779: In June, New 01 
1780, no bill on this ſubje& was even brought en the 
into parliament; nor did any man know that vis bc 
ſuch a bill would ever have been brought in; en the 

I find by the Journals that it came up from the Nas an 


Commons 
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objec. MW Commons the 14th of Augu/, 1780, and re- E 
have ceived the royal aſſent the 7th of September.— Borixæ 
other The leaſe being forfeited, it ſtood as if all 18 
nt of the lives had dropped, ſo came within one of 8 
mate. the caſes put by the Lords in that of Murray 
| v. Bateman; ſo, as the equity ſtood then, it was 
the equity of the land; I could make no other 
a ſur. Wl decree. But though the act had never paſſed, 
by a WM after the appellate juriſdiction had been reſtored 
It is to this Houſe, I ſhould have very little doubt 
here a of making the ſame decree that I had made in 
Rates IF Murray v. Bateman; for then it would have 
court, ¶ come before judges acquainted: with the uſage 
e the of the kingdom, and the circumſtances of this 
e. t kind of tenure. 
it is | 
urt of It is faid the determination of the court of 
ct will Exchequer, on the plea fide, on this covenant  . 
in the caſe of leflee of Freeman v. Boyle, contra- Sctiv, 402. 
dicts their opinion upon it on the equity ſide. 
* Free in this caſe. It is ſaid they decided in that 
which ae that the tenant, after the landlord had re- 
-mina- ¶ fuſed to renew, had an abſolute intereſt at law _ 
; the for the reſidue of the term, which ſuppoſes 
decree ¶ that the landlord had it in his option to re- 
June, new or not; but that their decree is founded 
ought Non the principle that he had no option, but 
w that vas bound to renew. But ſee what that caſe 
ht in; Nen the law fide was: — I am informed that it 


tenant 


Fas an ejectment on the title, brought þy the 
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tenant againſt the landlord, who had got into 
poſſeſſion; the defendant demurred to the 
_ plaintiff's evidence; the Barons thought that 
it was ſufficient to go to a jury, to ſhew that 
there had been a ſurrender within - the time 
preſcribed by the condition, or that the land. 
lord had prevented it, they accordingly over: 
ruled the demurrer. I think they decided 
very properly; they then fat as a court of 
law; but when it comes into a court of equity, 
and they ſee that in fact no ſurrender had been 
made, and have all the circumſtances laid be. 
fore them, they very properly ſupply the want 
of a ſurrender, and decree a renewal ; ſo that 
they acted very conſiſtently with their Judg: 
ment on the law ſide. 


Il a leaſe for acted made, and nothing 
faid about lives, I do not think that it would 
come within the act; but if a leaſe were made 
for thirty-one, ninety-nine, or any number of 
years, though not depending upon lives, if it 
were renewable for ever, I think it would come 
within the old equity. | 


In my opinion the Barons in this caſe have 
acted very properly; I therefore think the dc- 
cree ſhould be affirmed. 
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Lord Pangy.—l concur: with the noble Viſ- 


cunt in every point, except in this, that the ge 


equity of the tenant is a /acal equity, It is a ge- 
neral principle of equity, to relieve againſt a 


| mere lapſe of time. But as the landlord ſuf- 


fered an injury by 'the- tenant's negle& to re- 
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yew in time, it was neceſſary to make him 


compenſation. The only difficulty was in ſet- 


ting what that compenſation ſhoyld be.— That 


of ſeptennial fines, eſtabliſhed by Lord Ch. B. 
Gilbert, was more than adequate; for at that time 
the price of an annuity for life was ten years 
purchaſe. The decree in that caſe was affirmed 
by the Lords of England, and by numerous 
determinations afterwards that rule was eſta- 
bliſhed as the law of the land. Icannot help ex- 


preſſing wy ſurpriſe, that in the caſe of Murray 


v. Bateman, the Lords of England ſhould over - 
turn the known ſettled law in ſuch caſes, 


That deciſion made it neceſſary to paſs the te- 


nantry act, to prevent the canfuſion that was 
lkely to ariſe . in this kingdom from that de- 
termination. That act was a very proper one 
at the time, but as the juriſdiction is now ro- 
bored to viktionle it i n9W aar, 


4 e colncided with the reed 
Vikount on the woolſack. His lordſhip ob- 
ſerved, that this caſe afforded an opportunity 


to chat houſe of priding themſelves in the con · 
* * ſideration, 
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| fideration, that if the appellate Juriſdiction of 
this kingdom had remained in its original and 
conſtitutional ſituation, there would have been 
no occaſion to paſs the tenantry act. That 


from the determination of that great man, 
Lord Chief Baron Gilbert, in the caſe of Sweet 


v. Anderſon, down to the reverſal. of the de. 


cree in Murray v. Bateman, perſons, having 


- ſuch caſes, were conſidered to have perpetual 


intereſts, and not depending on the ſtrict terms 
of the renewal clauſes. The leaſe, then under 


their Lordſhips conſideration, had always been 


ſo conſidered by the parties, and the proviſo 
and covenant in it, as a covenant for perpetual 
renewal. His Lordſhip ſaid, that the proviſo 


and covenant, however perplexed, ſeemed ne- 


vertheleſs capable of a rational conſtruction.— 


The meaning he took to be this, that the te. 
nant ſhould apply for a renewal within one 


year after the fall of a life; and for that pur- 
poſe tender a ſurrender of the old leaſe toge- 
ther with a draught of a new one: — That 28 


this time was allowed to the tenant, ſo on the 


other hand the landlord was to have three 
months to execute the renewal ; and if he did 
not, then the ſurrender was to become void, 


_ that the tenant's intereſt might not be preju- 


diced by it, but continue under the former 


leaſe, as if no ſurrender had been made; ſo 


ow this Teal eſtate not "OE diveſted, he 
might 
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might be left to ſeek a renewal, ſtanding in 


the ſame ſituation as if he never had made a 
ſurrender. 


Lord FARNHAM declared his concurrence, 
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and reprobated the reverſal of the decree in 
Murray v. Bateman. He obſerved that the 


Lords of England had not the excuſe to plead, 
that they were ignorant of the eſtabliſhed law 
of this kingdom in ſuch caſes ; for they had 
themſelves ratified and confirmed it in Sweet 
v. Anderſon, and many ſubſequent caſes which 
had come before them. ES 


It was o8DERED and ADJUDGED that the ap- 
peal be diſmiſſed, and the decree and ſubſe. 
quent orders therein complained of affirmed... 
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1 GILL, . | Appellant 


| THOMAS | FLEMIN G, execu-y | 
ter of DANIEL KELLY, Reſpondents, 
_ deceaſed, and others, | | 


can April 2d. 178). 
— r. THE appellant filed a bill in the court of Ex- 


pr ee. chequer on the 23d of April, 1780, ftating that 
ecution of =(nifiphorius Gamble being ſeized of part of 


upwards of the lands of St. John's, under a leaſe of lives 


| rs af- 

N . renewable for ever, from Sir William Parſons, 
he bad oe. Bart. ; ; and alſo being under ſome equitable 
— N agreement, entitled to another part of ſaid lands 
nor paid for the like term, to commence upon the death 


ration := of Mrs. Judith ganſone, did by leaſe, dated 2d. 


- on the con- 


ny hers March, 1743, demiſe unto John Strong, and 


ſeveral von- his heirs, the mill and lands of Sz. John's, 


the Inter (except the part ſettled upon Judith Parſons 

-== 205 a for dower) containing ſix acres, three roods, 
. and twenty-one perches for three lives therein 
win be named, at the yearly rent of gl. 108. with a 
knowledge HR. | 4 - covenant 


of the ap- 
pellant. 


The court of ane ailmiflec a bill, that decreeaffirmed. 


\ 


quitte 


t. 


ats, 
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covenant to renew for ever, on payment of 2 


fne of Al. 108. for every renewal, after the firſt 
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three lives ſhould be renewed, and the ſaid reale. 


0. Gamble thereby covenanted to make a leaſe 


to the ſaid John Strong of the ſaid Judith Par- 
ſan's part, upon her death, at the yearly rent 
of zl. 108, with a covenant to renew for ever 
a payment of a fine of 11. 10s. 


That upon the death of Mrs, Parſone, the 
ſaid John Strong got poſſeſſion of the whole of 


the. ſaid lands, and by an article in writing, 


dated 24th of November, 1766, he agreed to 
demiſe to the appellant, all the faid lands, to- 
gether with the mill and all the appurtenances 
thereum to belonging; and covenanted to give 


the appellant a leaſe of lives renewable for ever, 


at the yearly rent of 411. ferl. in which article 
is contained the following clauſe, vis.—* And 
* further the ſaid Allen Gill is to lodge a year's 


* rent before hand for the ſaid premiſſes, he 


getting poſſeſſion the 25th day of March 


* next.” By which article 2 profit; rent of 281, 


is reſerved to the ſaid John Streng, and the ſaid 
article was duly regiſtered on the 1oth of De. 
cember, ſixteen days after it was executed. 


That appellant in proſpect of this agreement 
quitted his reſidence at Enniſcorthy, ſold his 
turniture and ſock. in trade, and on 25th 


March, 


45 Eaͤactes in arte 


I 178: 7, March, 1767, tendered Gid John Shrine! the 
um of 411. being one year's rent, and demand. 


rebate, ed the poſſeſſion of the x mill and lands, which 
| 5 was refuſed. = 


| The pple after this fell into difficulties, 
was thrown into goal for debt, and in June, 
1767, was diſcharged under an inſolvent act, 
in compliance with which he conveyed over to 
Robert Devereux and Arthur Meadows, two of 
his creditors, all his property, and among the 
"reſt, his intereſt in the ſaid lands and mill, in 
truſt, in the firſt place, for the payment of his 
_ creditors, and after payment made to them, 
in truſt for the appellant, and ſhortly after his 
diſcharge, appellant left the kingdom and re. 
mained abroad until ſome: time in the year 
| 1774, when he returned, hoping that the 
| aſſignees would haw taken due care of the 
e . 


Jobe 3 had alſo been r into goal | 
for debt, when. Daniel Kelly entered into 21 £ 
treaty with him for his intereſt in the (aid fue 
| leaſe, and agreed to give him 7ol.' and procure eſtat 
bim a diſcharge for the debt under which he ſons 
was then confined, and in purſuance of ſuc Auf 
agreement, Strong, by deeds of leaſe and re- | 
leaſe, 15th and 16th January, '1768, in con. Pray 
deration of the ſum of 380l. conveyed his in- Dan 

tere 5 
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tereſt i in the aid lands and mill to the aid 


Daniel Kelly. —At the time of this conveyance 
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Daniel Kelly had notice of the article made to pur, 


the appellant, not only by the regiſtry, but 
actual notice, and was particularly cautioned to 


beware of what he was about, for that the ar- 
ticle to the appellant was valid, 


Daniel Kelly dnterel into poſſeſſion | under 


this conveyance, applied to appellant for an 


alignment of his intereſt, which was refuſed, 
and in December, 1772, he demiſed the mill and 


lands to reſpondent, John Sutton, at a conſi. 
derable advance rent, and he, as charged by 


the bill, had conſtructive and actual notice of 
appellant's title: — Sutton entered and has ſince 


paid his rent to Kelly, and his repreſentatives.— 
In 1774, upon appellant's return he applied for 

a leaſe purſuant to the article, and he alſo ap. 
plied to Kelly'and Sutton to deliver up the poſſeſ. 


fon, al which. was e 


Daniel Kelly died kw: 1778, without 


iſſue, having deviſed his real and freehold 
eſtate to truſtees, for the benefit of ſeveral per- 
ſons, who were all made defendants in the 
cauſe, as were alſo Robert Devereux and Arthur 


Meadows, appellant's affignees :=And the bill 


prayed, that Thomas Fleming, the executor of 
Daniel Kely might account with the appellant, 


or 
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1787. or his aſſigneos for the rents, iſſues, and profits 


Git 


> 
* 
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of the ſaid premiſſes, received by Daniel Kelly, 


ra. in his life time, over and above the yearly rent 


of 411. payable by appellant, and for the fine 


or fines by him received in conſideration of 


any leaſe or leaſes by him thereof made, and 
might be decreed to pay the balance, which 
on ſuch account ſhould appear due, And that 


in caſe it ſhould appear, that the reſpondent, 
' Thomas Fleming had applied any part of the 


perſonal aflets of the faid Daniel Kelly, to the 


T payment of his Judgment or bond creditors, 
that in ſuch caſe the appellant, or his aflignees 


might de decreed to ſtand in the place of ſuch 
creditor or creditors, for ſo much as ſhould 
appear to have beeni ſo paid; and that in ſuch 
caſe a competent part of the real eſtate of the 


© ſaid Daniel Kelly might be decreed to be fold 
for payment of the appellant's demand, and 


all proper parties compelled to join in the con- 
veyance to the purchaſer; and that the others 
of the reſpondents might alſo account for the 
rents, iſſues, and profits, of ſaid premiſſes, by 
them relpetively received ;—And that the 


E appellant, or his aſſignees might be decreed 


ſuch balance as upon ſuch. account ſhould ap- 


pear to be due: And that the reſpondents 


. who claim any intereſt might be compelled to 
carry the ſaid article into execution and exe- 


cute deal in e chereof; and that 
the 


the 
cree 
miſſ 


SES ES 


to. 
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the appellant or his ſaid aſſignees ſhould be de- 


* 


The A after ſetting forth the - 
deeds under which they claimed, as matter of 


defence in their anſwer inſiſted, that they ne- 


yer heard of the article 24th. November 1766, 
fave by the bill; that Daniel Kelly had no no- 
| tice of that article, denied he purchaſed ſubject 
to it, and they inſiſted that the purchaſe mo- 
ney by him paid was a full conſideration for 
the eſtate and intereſt of Juhu Strong, diſcharg- 
ed of the article; that they never heard, that 
appellant tendered a year's rent of 41, or de- 
manded the poſſeſſion of the premiſſes that 
appellant and his aſſignees lived in the neigh-/ 
bourhood of the premiſſes and had notice of 
the purchaſe made by Daniel Kelly and alſo of 


the buildings and improvement of great extent 
and magnitude by him made without ſetting 


creed to and put into . of che gras... OE 


2 


1787, 


GLI 


againft 
FLEMING» 


\ 


up any claim; —that when the bolting-mills © 


and works appurtenant thereto were completed 
at a great expence, and not before, the appel- 
lant ſet up his pretended claim merely in hopes 
of extorting money; they inſiſted, that the 
claim of the appellant was waived. or reſcinded 


by him, and that the aſſignees of his eſtate de- 
clined to aſſert that claim, from a conviction 


that it was ill founded: - that the aſſignees and 
R | 2 


Cales in Parliament. 
not the appellant (if any perſons have a right 
to ſue) are the only perſons ſo entitled: — that 
Daniel Kelly was a purchaſer for valuable con- 
ſideration; and had paid the whole of ſaid 
okfideration money, without notice of ap. 
pellant's claim ;—that the perſons who claim 
an intereſt under the will of ſaid Kelly are and 
ought to be conſidered as purchaſers of faid 
premiſſes without notice, and prayed the be. 
__nefit of that defence amongſt others, as fully 
as if RY had Promed the fame i in ga form, 


Iſſue being joined witnelles were examined, 
. r the cauſe came on to be heard 207th and 


i -29th of April, 1785, before the Lord Chief 


Baron, and the reſt of the Barons of the Ex- 


chequer, who r the Plant s bill, 
N colts. | 


"THE appeal was „ed Rn this decree 


J Huband. | and it was argued that it ought to be reverſed. 


Fir, the appellant was by the article of the 
208 day of November 1766, to pay one year's 
rent in advance, upon his being put {into poſ- 
ſeſſion on the 25th day of March 1767. By 
=o obvious and neceſſary conſtruction whereof, 
the delivery of the poſſeſſion was a condition 
- precedent to the payment of the year's rent; 
and it not being ſhewn on the part of the re- 
ſpondents, that ſuch poſſeſſion was delivered, 
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or red, or even that the poſſeſion a was left 
vacant on or at any time after the 2 5th day 


of March, 1767, the payment or non- pay: 
ment of ſaid year's rent is totally immaterial. 


But a tender of a year's rent by the appellant, 


and refuſal by Strong to accept it, being prov- 
ed, this caſe is now to be conſidered as if the 
appellant had actually paid the ſaid Ju s rent 


in eee of the article. N 


Secondly, that actual and eren es of 


| appellant's title was given to Kelly, under 


whom the reſpondents derive, previous to Ja- 


mary, 1768, when Kelly purchaſed, and ac- 
tual notice thereof was alſo given to Jobn Sur. 


un before December, 1772, the time of mo EX» 
ecution of the leaſe to my s 

Thirdly. The profit rent to be . 
under the article of the 24th day of November, 
1766, being 281. and the purchaſe money al- 
leged to have been paid by Kelly, being no 


more than 380l. which for 281. per annum, is 
about thirteen and a half years purchaſe. It 
may well be concluded, that it was the inten. 


tion of John Strong to ſell, and of Kelly to buy, 


only ſubject to the appellant's article; and that 
the rather, as the appellant's right to the poſ- 

ſeſſion had accrued not until the 25th of 
March, 1 and the purchaſe made by Kelly 


having 


1 
1787. 


AI 


G1LL 


again 
ELEMING, 
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1787. having: been made the 16th day of January, the r 
"our 1768, (not ten months after) no preſumption the 


ö * . ct of any waiver, or dereliction on the part of with 
| the pat + could then be fairly preſumed. 
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right 
prob 

n | The length of time which elapſed 
. between the 2 5th day of March, 1767, and' 85 
a the month of April, 1780, when the appellant allg. 
\ filed his bill, being only thirteen years and one th 
month, would be no bar to the appellant's re. 2th 
covering the poſſeſſion in a court of law; an- title 


if a leaſe had been executed, he might at this hand 


day fupport an ejectment on the title, for the 3 
recovery thereof, without being - obliged in be d 


- any manner to account for the lapſe of time inaſi 
ſince his title accrued and twenty years being riſk 
the time limited by the ſtatute: of limitations truf 
in poſſeſſory actions at law, courts of equity guil 


have adopted the like rule generally; and this 1 
cafe affords no W to wake it an ex. title 
| eng if oy; tee tio 2 Atte 


Bab n by 8 
the appellant, which can be conſtrued a wai- from 
ver of his right, and no fraud has been prac- thas 

tiſed by him; on the contrary, he appears to bill! 
have kept up his claim, on all reaſonable op- unr 
portunities, from time to time, and on the ho 
other hand, the moſt ſhameful advantage ap- por 
n have been taken of the appellant oO 

tre 
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treſs and confinement by Kelly, under whom 1787. 


Ty, the reſpondents claim. Indeed it is plain from —> 

on the proofs, that Kelly made a prowling bargain, . 

of with the avowed purpoſe of defeating juſt 
rights, and that too though cautioned of the 

WV probable conſequences. 

nd' | Sixthly. The aflignees to whom appellant 

nt aſſigned his eſtate and effects, do not appear 

85 to have done any act which can be conſtrued 


into a waiver or dereliction of the appellant's 
title; and they not appearing to have in their 
his hands property of the appellant ſufficient to 


the enable them to proſecute his right, cannot 
in be deemed to have been guilty of any neglect, 
me inaſmuch as a truſtee is not bound in equity to 
ng riſ or advance his own property to aid the 
ONS truſt, And even ſuppoſin g them to have been 


ity guilty of /aches, their neglect or laches ought 
not to affe& the appellant, who was and is en- 
*. titled to the ſurplus of his eſtate and effects 


After payment of his debts. 

by Seventhly. It was inſiſted on the bearing. and 

al ſeemed to have ſome weight with the court, 

A0 chat the appellant being (as he admitted by his 

to bill) in diſtreſſed circumſtances, it would be E 
Oe unreaſonable to expect that Strong or Kelly i 
the ſhould have accepted, or that ſuch of the re- | 
ap- Ou as derive under chen, ſhould be 


com- 


+ 490 


1787. 
— 


GI. 


egainſt 


FLEMING. 


| waive or ſurrender it. 
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compelled to accept of him as a tenant; and 


that therefore he was not intitled to the relief | 


ſought by his bill. In anſwer to which objec- 
tion, it is ſubmitted, that though poverty may 
be a misfortune, it does not put a man out of 
the protection of the laws; and in this caſe the 
appellant's poverty and diſtreſs were brought 
on him by the very perſons who made and 
now make uſe thereof as a pretence for the 
non-performance of the agreement; and ſuch 


inconvenience of having a poor tenant in this 


caſe was not very conſiderable, as the appel. 


lant, upon poſſeſſion being delivered to him, 


was bound to pay a year's rent in advance, 
and an ejectment for non-payment of rent 


would have prevented any loſs in future, if 
the rent ſhould happen to be unpaid. 


Eigbitbly. No material inconvenience would 
have ariſen to Strong or Kelly, or to the re- 
ſpondents deriving under them by means of the 
appellant's, or his ſaid aſſignees not proſecuting 
their right, as ſaid Strong and Kelly in caſe of 
refuſal or neglect on the part of the appellant, 
or ſaid aflignees to carry the article into execu- 


tion, might by. bill in 1280 have compelled 
them either to pay the year's rent, and exe- 


cute leaſes in purſuance of the article, or to 


VMiountbiy. 
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Ni nthly. Such improvements as were made, 
were made in the years 1771, and 1772, ſo re- 
cently after the execution of the articles, that no 
preſumption could have been then formed from 
length of time, that the appellant or his aſſig- 


nees had waived their right, even if the appel- 
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lant had not from time to time inſiſted upon it. 


Tenthly. But in fact the improvements were 


made, after caution given, and after a refufal 
of an aſſignment of appellant's intereſt :—on. 


the whole Kelly appears to have acted mala 
fide, and on the chance of appellant's not 
being ever able to aſſert his right. 


To deny 


appellant relief, would be to protect fraud 


againſt innocence and diſtreſs. 
the chance of appellant's future ability to aſ- 
ſert his right, and he ſhould not have more 
than the reſult of the chance he purchaſed. 
[| 

On the other fide it was urged that the de- 
cree ought to be affirmed. —Firſt, The appel- 5 
lant (even ſuppoſing he ever had a good title) 
has not, nor could have had at any time ſince 
the month of June, 1769, (when the aſlign- 
ment is alleged to have been made to his 
aſſignees under the inſolvent act) any right or 
claim to the relief which he now ſeeks. The 
appellant has not attempted to prove, nor has 


even alleged that there is, or is ever likely to ta 


Kelly dealt on 


[its -Gib» 
_ Carle- 
D. George. 


A perſon 
who makes 
an aſſign- 
ment of his 
property 
under an in- 
ſolvent a& 
cannot ſue 
in his own 
name alone 
unleſs his 
creditors 

ve been 
all paid. 
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1787. be any ſurplus of bis eſtate or effects in the 
: wag hands of his aſſignees, after fatisfying his cre. 
2. ditors, in reſpect whereof, he can have any 
claim, or right to the premiſſes as a ręſiduum; 
and his aſſignees and creditors, in whom the 
claim (if any) reſides, have never themſelves 
proceeded or countenanced the appellant in 
his endeavours to eſtabliſh fo rank a fraud; 
and at this time, as againſt the aſſignees ad 
creditors, and all claim which they could have, 
a length of time of u of twenty years 
hath now ran. | 


TO: Secondly Even i the > that had never 
. became inſolvent, nor afligned, yet it is evi- 
dent that the article ſought to be eſtabliſhed by 
the bill, muſt (if ever duly executed) have be-n 
recently afterwards waived or relinquiſhed, 
the premiſſes being unfit' for the occupation, 
and of no value to an inſolvent man, ſuch as 
the appellant then was, the appellant never 
Was poſſeſſed, and does not appear to have 
ever nominated any lives, nor to have de- 
manded poſſeſſian of the premiſſes, nor to have 


exerciſed, or attempted to exerciſe any act of 


- ownerſhip over them :—He does not allege 
that the title by him now ſet up ever coſt him 
a ſhilling, and yet after lying by fourteen 
| Years N fling his bill, without accounting 
for 


til all buildings 
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for his lacher, be now ſeeks to have the benefit 
of all the improvements, carried on with his 
knowledge, and to avoid all meſne incum- 


fraud not to have given notice of his title, and 


of ſuch purpoſe, and not to have aſſerted his 


claim earlier. He appears to have waited un- 
and improvements on the pre- 
miſſes were completed and eſtabliſhed, and un- 
til all the parties with whom he originally 


| dealt, and the faid Daniel Kelly, were long 
dead, and until he had none but repreſentatives 


to contend with, who were not directly or 
e 0 converſant with the whole truth 
of the cauſe. 

dh, That in the appellant's caſe, Ms 
is no circumſtance to entitle him to the aid of 
a court of equity, or to deprive the reſpondent 


of any legal or equitable advantage of which 


he is poſſeſſed, and in the caſe. of the reſpon- 
dents there is no unfavourable circumſtance ; 


on the contrary, the reſpondents are to be con- 
ſidered as fair purchaſers, without notice, for 


full and valuable conſideration, in the full en- 
joyment of the equitable right, and with the 


legal eſtate veſted i in their truſtees for their be- | 


nent. | 


we — ot 
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22 


Sr 
againſt 


n 


brances; and if it was his purpoſe to have 
aſſerted this claim in the end, it was a rank 
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1787. It WAS ORDERED A ADJUDGED that the ap. 
= peal be diſmiſſed, and the decree therein com. WI 
* - plained of affirmed :—And it was onDRA E, 7 
75 3 that the appellant do pay to the reſpondents 5 
„ l. for their om in MC of the faid ap. 2 


_ peal. T +2 : | 0 


- | WILLIAM 


ap- 
om. 
ED, 
ents 


ap - 


JAM 
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Fn. Hatch, Wm. Horton, Wm. 
Burton, Wm. Downes, Geo. Pen. 
ſonby, Peter Merge, and Sir Jo- 


| ſeph Hoare, Bt. aſſignees and 


WILLIAM WHITTINGHAM, } 
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| MrTCHELL 


_ truſtees appointed by and in 


. parliament paſſed in this king- 


riſon, Ben. Burton, and Samuel | 
Burton, Ben. Burton, Sam. Bur- | 
ton and Dan. Falkiner, and by 
Sam. Burton and Dan. Falkiner. | 


J. Mitchell, Chas. Cotello, Elq. | a 
and Mary his wife, Wm. Lof- p Reſpondents. 


. Clarke, Dan. Standford, John 
Bagwell, 1/abella Harper, Thos. 
Earl of Louth, and Maurice 


Copinger, Eſq. _ 1 


purſuance of ſeveral acts of 


dom for the relief of the cre- 
ditors of the banks lately kept 
by Ben. Burton, and Fras. Har- 


HUGH HENRY MrrCHEIL L,] 


Eſq. Thos. Croker, Jon. Folie, 
and Francis Parviſoll, H. H. 
Mitchell, the younger, Ed. 


tus, Eſq. Nicholas Spence and 
Mn. Spence, Chas. Gordon, Ann 


Et è Contra. 
Ff2 


> Appellants. 


April 
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ag inſt 


Wreuzri. 


Caſe 18. 


In this caſe 


the Lords 
refuſed to 
give any 


Priority to 


the creditor 
of a banker 


o 
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"_ «gh, 19. 


| ALDERMAN John Macarrel! had been 
many years a banker in Dublin, in partnerſhip 


with Henry Mitchell, Eſq.—The Alderman had 
a conſiderable capital, a large real eſtate, and o- 


ther property, and on the 19th of Jan. 1957, 
he made his will, and deviſed and bequeathed 
his real and perſonal eſtates to his nephews, 


Macarrell King, and James King, equally to be 


divided between them, and died in May fol. 


lowing.—Macarrell King married Mary Mis 
chell, one of the daughters of Henry Mitchel, 


and he and his brother James permitted the 


ſhare of Alderman Macarrell to remain in the 
hands of Henry Mitchell, without fertting any 
account of the profits an thereon. 


* Macarrell King had two Aahightbrs by his 
wife, to wit, Mary, now the wife of the re. 
ſpondent Charles Cella, and Margaret, who 


married the reſpondent WV, Lofur— Macar- 


rell King died 27th Augu/, 1759, having by 
his will bequeathed his whole property to his 
faid daughters, and appointed Henry Mitchel 


52 and, Michael OO. executors and geardians 


of 


been 
rſhi p 
1 had 
nd 0- 
1757, 
ithed 
hews, 
o be 
y fol. 
Mit- 
tchell, 
1 the 
in the 
a 


y his 
he re. 
who 
Nacar- 
ng by 
to his 
Fitchell 
rdians 
of 


Ao provided, that notes not claimed within 
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of his children; the farmer alone proved the 15787. E 
will, poſſeſſed himſelf of the real and perſonal —Y 


eſtates, and mingled the profits thereof with ; 
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Wur- 


190948 


the depoſits in the bank, and in this manner, wit. 


the affairs of the minors continued to be con- 
ducted until Nav, 1759, when the bank Rop- 
ped payment; a meeting of the creditors was 
immediately had, at which it was agreed, that 


the eſtates of the bankers ſhould be yeſted in 


the late Theobald Wolfe, Eſq, for the purpoſe of 
difeharging the debts of the bank, and accord- 
ingly by deeds of leaſe and releaſe, 15th and 
16th Nevenber, 1759, Henry Mitchell conyeyed 
and aſſigned to Mr. Molſe, certain ſecurities for 
money, and ſeveral lands in different parts of 
the kingdom, upon truſt to raiſe ſo much mo: 
ney as ſhould be ſufficient to ſatisfy and pay 


all the notes, accountable receipts, and balances 


of account of the ſaid bank, and all demands | 


upon the ſame, with intereſt at the rate of 51, 
that if any notes, accountable receipts, or ba- 
lances of account ſhould remain unſatisfied at 
the end of two years from the date of the 
deed, then My. Wolfe ſhould convey fo much 
of the ſaid property then remaining undiſ- 
poſed af to ſuch perſon or perſons for ſuch uſes 
as the faid Henry Mitchell, or the majority in 
value of his creditors ſhould direct. It was 


one 
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1787. one Sear: and accountable! receipts not claimed 
CD within two years, ſhould be conſidered as ſatis. 


> 


3 I fied, and ſhould not be entitled to any benefit | 


BY Mrcuzrs. under that deed, Mr. Whitelock, a partner 
veſted his property in the fame truſtee to aid 
the fund, if it thould be TOUT inſufficient, 

Mr. Wolfe executed the truſt eps in him, 
and paid off in a very few years by a due ap- 
plication of the truſt fund, the ſeveral debts 
claimed by the creditors of the bank, and Mr. 
Mitchell, after the execution of the deed, again 
commenced buſineſs as a banker, receiving de. 

3 dealing in diſcount and exchange, and 


to do N his * „ 


In the year 1733, the en of Burton & co. 


bankers in Dublin, ſtopped payment, and by a 
private act of parliament ſeveral perſons were 
appointed aſſignees, who were enabled to make 
ſuch order, and diſpoſe of the monies ariſing 
from the effects of the bankers as to them 
ſhould ſeem meet; and ſeveral diſputes ariſing 
among the ciclitors of this bank, the aſſignees 
were involved in ſuits, and thereby were un- 
able to diſpoſe of the whole of the effects, and 
were under the neceſlity of retaining a fund in 
their hands to pay off coſts, and be to applied to 
ſuch perſon as in the event of the ſuits might 


appear 


iſſuing accountable receipts, and continued ſo 
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med . appear to be entitled.— The money of the 


1767. 
atis- aſſignees was from time to time depoſited in tw Ss 
nefit | the bank of the late Mr, Hugh- Henry & Co. TINGHAM 
tner until that company retired from buſineſs ; and M.-Y 
) aid then the aſſignees of Burton's: bank depoſited. 


their money with Henry Mitchell & Co. with 
| whom they had an open account current, and 


him, upon whom they drew balls as Wir er | 
e ap- ae N 
lebts | 
Mr. On the bs of Jalan, 1759, fir Charks 
gain Burton, Bart. filed a bill in Chancery againſt 
de. che afſignees of Burton's bank, againſt Henry 
and Mitchell and Co. and againſt ſeveral others 
d fo praying to be paid a certain ſeperate debt, 
which he claimed againſt Samuel Burton, one 
of the partners; and alſo praying that the mo- 
; Co. ney then in MitchelPs bank (which he /charged - 
by a to be 16,000]. and upwards) ſhould be brought 
were into court and laid out at intereſt. On the 
nake 5th of February following; Mitchell and Co. 
iſing anſwered the bill and admitted a balance in 
hem their hands, which they declared themſelves 
iſing ready, and offered, to pay into court, or other- 
znees wiſe, as ſhould be ordered; and the aſſignees 
e un. of Burton's bank alſo anſwered, and ſubmitted 
and to act as the court ſhould direct. On the 27th 
id in of June 1759, an order was made in ſaid cauſe 
ed to WM by conſent, whereby it was ordered that Mit. 
night WI c<hell 25 os rr pay UGLY on the ſum re- 
pear | OY 
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1787. maining in their hands, being 10,664]. 48. o. 
Rx at the rate of al, 38, Ad. per cent.—Yobn late 
* duke of Bedford, filed a croſs- bill againſt the 
kette. ſaid fir Charles Burton, the ſaid aſſignees of Bur. 


nt bank, and Henry Mitshell and others, to 
which bill anſwers were Oe, in, 


0 the 4ſt of ahh, 8 an 8 was 


made in the cauſes of fir Charles Burton againſt 


the aſſignees of Burton, and of the duke of 


. Bedford againſt the ſame, that the ſum of 
10, 644l. 48. then in the hands of Henry Miz. 


chell and intereſt thereupon, at the rate of 


= el. 38. 4; from ayth of June, 1759, ſhould be 
laid out at intereſt, to be approved of by a 


maker ; and this order being ſerved on Henry 
Mitchell, he prepared to pay the money, and 
the zd of September following, he ſeryed notice 
that he was prepared to pay, and offered to 


pay the money, and again upon the 16th of 


January, 1765, he ſerved another notice on the 


%x clerks, reciting the fad order of the 3 ft 


of Jaly, and the notice of the zd of September, 
by which he again tendered To money. and 
gave notice that he would infiſt upon being 
diſcharged from intereſt from thenceforth.— 


, Notwithſtanding this, the money was ſuffered 


to remain in the hands of Mr. Henry Mitchell 
until his death ;—by his will dated 26th of 


March 1768, he ſubjected all his property real 


and perſonal to the payment of his debts, and 
deviſed his real Me ſubject thereto, to the 
i uſe 


Cafes in Parliament, 
A of his ſon Hugh Hen. Mitchell, for life, with 


remainder to his firſt and other ſons in tail- 
male, with remainder over, and appointed hi 


2 44¹ 
1786. 
Wär- 


TINGHAM 
againſt 


faid fon his executor. On the death of Henry NA: 
Mitchell, his ſon H. H. Mitchell, without ſet- 


ting his father's accounts, continued the bank- 
ing and exchange buſineſs, and managed the 
affairs of bis nieces Mary and Margaret as his 
es * wy n . 


in the year 1773» 1 Ei then a mi- 
por, married the reſpondent, Charles Coſtella, 


and in 1776, Mary and her ſiſter Margaret 


filed a bill againſt Hugh Henry Mitchell, and 


againſt the repreſentatives of James King and 


| others, for an account of the eſtate of Alder. 


man Macarrell aud of Macarrell Ning, to 


which cauſe Loftus was made a party plaintiff on 
his ſubſequent. marriage with Margaret King; 
but before any effectual proceedings could 
be had in this cauſe, to wit, in April, 1778, 
Hugh Henry Mitchell became bankrupt, and 1 
the 143th of that month a commiſſion of ba 


ruptcy iſſued. againſt him, under w «Y 


Meſſrs. Groker, Folie and Parviſal were appoint- 


ed aſſignees and were made defendants in the 
laſt mentioned cauſe, after which the parties 


ſigned a ſubmiſſion, which was on the 17th of 
May, 1779 made an order in the cauſe, by 


which they referred all matters in difference 


between them to arbitration :—On. the 4th of g 


| June following, it was awarded that there was 
due 


2 ; : Cales in Parliament. 


; 1787 due to Charles Coftello and Wm. Loftus and Mn. 
Yr Spencer, as reſiduary Tegatees of Alderman 
4 — Macarrell the fam of . 13, 272: 3: 7. on the 
Wmrenz, 2d day of Auguft 1768, the day of the death 

| of Henry NY, and that the ſum of wi 

J. 16, 026: 7: 3. was due to Char les Coſtello he 

and Wm. Lifts on the fame day, as repreſen- * 

tatives and reſiduary legatees of Macarrell an 

King, and that the ſame ſhould be a charge Bu 

on the rea] eſtate of which Henry Mitchell died rer 

ſeized, and that a ſum of £. 20,094. paid by che 

the 

cen 


Hugh Henry M itchel} on account of his father's 
debts, ſhopld be a charge on his father's real 


eſtate, and be paid to the aflignees of Hugh to 
Henry Mitchell; and that the ſums (if the real in 
eſtate of Henry Mitchell ſhould be inſufficient) | 
ſhould. be paid rateably thereout after paying if 

| a ſum of L, 12,887 : 6: 11. which appeared to and 
be due to the truſtees of Burſton' s bank, and not 

_ which was declared ought to have 3 preke- in 
rence . the 'other An, ma 
FEE | 171 

05 the 21ſt of February, 1 ads Charts Cote the 

and Wm. Loftus, and their wives. amended their bar 
bill, and put the award i in iſſue, and prayed 110 
that the award might be carried into execu- the 
tion, and that a ſale might be had of the real to 
ceſtate of Henry Mitchell, and that all neceflary cen; 
Accounts might be taken either on the foot to 
of the award, or new accounts, if neceſſary, Feb 


- and that all 3825 9 any charge on the 
N 8 


— , 
rl 
S +> WP | 
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eſtates of Henry Mitchell might be at liberty to 


go before the maſter, as if they were defen- 
dants:— To this amended. bill the ſeveral de- 
fendants put in anſwers. Iſſue was joined, 
witneſſes were examined, and the cauſe was 
heard on the 18th of June, 1782, when the 


remaining in the bank of Hugh Henry Mit- 


chell, and to report the ſame with intereſt, at 
the ſeveral rates of al. 3s, 4d.— fl. and 6l. per. 


cent. and all parties intereſted were at liberty 
to go before the maſter as if wy were * 
in the cauſe. 5 


The cſs 1 to ſtate the accounts, 
and the aſſignees of Burton's bank, (who were 
not parties in cauſe) attended before him, put 
in their charge, and inſiſted on their de- 


mand; and the maſter on the 7th of May, 
1783, made his report, and thereby ſtated, that. 


there was due to the ſaid aſſignees of Burton's. 


bank of the ſaid principal ſum of 12,8871: 6s. 


11d. the ſum of 11,4631. 168. 11d. and that 
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Lord Chancellor referred it to a maſter to take 
an account of what was due to the aſſignees of 
Burton's bank on the ſum of 12,8871. 6s. 11d. 


the ſame with intereſt at 21. 3. 4d. amounted 


to 15, oil. 9s. 6dh.—with intereſt at $l. per 
cent. to 22,8431. 78. 2d.—and at 61, per cent. 


to 25,6071. 108. 1idh.— On the 27th. of 
Februgry, 1 76058 the cauſe vas finally heard on 
report 


— % 
* 


MirchzL. 
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report and merits, when on full debate, the 
Chancellor decreed the aſſignees of Burton's 


11, 463l. 168. 3d. with intereſt upon the ſame 


from the 1oth of February, 1753, the time 


when the money was depoſited in Mitebell's 


bank, to 16th of February, 1765. — His Lordſhip 


decreed ſeveral other ſums to the plaintiffs and 
defendants in the cauſe, to be raiſed by ſale of 


the eſtate of the faid Henry Mitchell ; and if 
the money ariſing from ſuch ſale ſhould not 


be ſufficient, that then the debt decreed to the 


aſſignees of Burton's bank ſhould be firſt paid, 


and the other creditors paid rateably out of the 
reſidue of the money ariſing from the ſale of 


the land, 


The aflignees of FG on's bank appealed from 
this decree, inſiſting that they are intitled to 
intereſt at the rate of 5l. per cent. as under the 
deed of 16th of November; 17 59, and that not 
merely to the 1 4th of Fpbruary, 176 5 but to the 
pronouncing of the decree, 


The aflignees of Henry Mitchell, _ al 0 
Chas. Co/tello, and Vm. Loftus preferred a croſs- 


appeal, inſiſting that the faid decree ought not 


his real eſtate, 


to have given a priority to the aſſignees of 
Burton's bank before other creditors of Henry 
Mitchell, having a charge vader bis will againſt 


bank intititled to the ſaid principal ſum of 


It 


, Caſes in Parliament. - mM 
It was urged that the aſſignees of Burton's 1787. 
HI 


he dank could not be entitled to intereſt, as un- n 
n's der the deed of November, 1759. Hire, Be. 3 
of cauſe that deed in no ſort applies to them, but Mircuss 
me only to creditors who ſhould conform to the f, . 
me terms of that deed, and claim and eftabliſh 11. Cale 
118 their demands within two years from the date A. Wolfe. 
nip of it, with which'terms they never complied 

nd to this hour. Secondly. Becauſe by the er- 

of der of 27th of June, 1759, it was ordered that 

lf the money Thould bear intereſt from 1753, at 

not 21. 5s. zu. an order then probably thought 

the more advantageous to the affignees. —Thirdly. 

ud, Becauſe the aſſignees by their whole conduct 

the ſhew, that they never conſidered themſetves' as 

of intitled under the deed of 1759, but as hav- 


ing a ſum lying open to be drawn upon, in the 
hands of Henry Mitchell.—This appears from 


om the confent of July, 1764, as well as by their 
| to drawing upon Henry Mitchell, and by their ne- 
the ver claiming from Mr. Wolfe under the truſt 
not deed.Fourthiy. Becauſe the conduct of all 
the the parties in the cauſes of Sir Charles Burton, 


and of the Duke of Bedford, ſhews that they 
did not confider themſelves as intitled under 


allo the truſt deed of 17 59.—fifthly. As to the 
0ſs- claim of intereſt beyond January, 1765, it is 
not againſt every principle of equity to give in- 
of tereſt againſt a man who had prepared money 
enry to pay his debt, and duly. tendered it. Had 
unſt = 985 . the 
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the bill cannot affect the aſſignees of Mitchell, 
who are not plaintiffs, and beſides that queſtion 
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the aller been accepted, perhaps ſome of the 


ſubſequent misfortunes had been prevented. 

And as to the croſs- appeal, it is humbly con. 
ceived that every reaſon that ſhews that Bur. 
ton's aſſignees are not intitled to intereſt at 51, 
per cent. under the truſt deed, ſhews they are 
not intitled to.a preference.—If they claim un- 


der the will of Henry Mitchell, they have no 


claim to a preference : it is 1 that deed 
alone they can claim it, and it is already ſhewn 
they do not fall under the terms of that deed. 


—If equity will interpoſe to let them in un- 


der the deed, ſurely as to Mrs. Co/tello and 
Mrs. Loftus, it ought to interpoſe to let in in- 
fants, who by the Jaches of an intereſted and 
negletful guardian, were precluded from the 
benefit of that deed, to which in conſcience 
they are equally intitled with the other ear. 
tors of. Henry Mitchell. - 


But it may be objected, that the award gives 


the priority, and that the bill prays an execu- 
tion of the award. Anſwer.— The prayer of 


was not referred to the arbitrators, it is only 


. Incidentally mentioned by them, and that 


award could not bind the aſſignees of Burton's 
bank, who were not parties to * and therefore 


* 
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| . 
they ought not to derive any advantage from 
it ; a decree muſt be mutually obligatory, or 
cannot bind either party.— If the abitrators had 


declared they ſhould take rateably, yet the 


aſſignees would have been at liberty to have 


aſſerted any priority to which they might have 


been intitled ; the bill could only mean to pray, 


that the award. ſhould. be carried into execu- 
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tion, ſo far as it was an award ;—ſo far as it 


extended to Burton's money it was void z—it 
was a mere declaration of an opinion upon a 
matter not referred, it bound no one, it was 
ſurpluſage, and did not vitiate. 


On the other fide it was ſaid that the priority 
of the demand by Burton's truſtees was eſta- 


| bliſhed by the award of the 4th June, 1779, 


which was made after great deliberation, and 
a full diſcuſſion of the rights of all parties, by 
by men competent in every reſpect to decide 
upon thoſe rigats. That the award has never 


B. Burſton. 
T. Emmett. 


been impeached by any proceeding in any 


court of juſtice, but on the contrary the bill in 


this cauſe was filed for the very purpoſe of 
carrying it into execution, and the juſtice and 
propriety of the award is acknowledged by 
the defendants in their anſwer to that bill. — 
That the decree in this caſe, fo far as it relates 
to the priority of the demand by Burton's truſ- 
tees is. founded upon that award, and the ad- 

| miſſion 
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1787. miſſion of its juſtice by the adverſe party; and it 
> isſobmitted, that the Chancellor could not upon 


hen i the caſe ſo laid before him have made any other 
Wen decree as to that point. 


13 1 11 was ORDERED and W that; in the 
*. - original and croſs appeal the faid decree be in 
8 85 all things affirmed, fave only as to ſuch parts 
thereof, whereby a priority or preference is 
given in payment of the ſum of 14,4261. 8s. 
gdh. with intereſt, to the aſſignees of Burtor's 
bank, it being conſidered by this Houſe and 
to adjudged, that in caſe of any deficiency in 
the monies ariſing by the ſales decreed to be 


ſaid aflignees of Burton's bank, and to the ſaid 
plaintiffs and defendants in the ſaid decree 
mentioned, rateably and in proportion to their 
| ſeveral and n debts and demands, it 
or preference as aforeſaid ne. by the 
faid decree, or ought to have been ws to the 
ad Re: of Burton 's bank (a)... 


60 Vid. 33 Gee. 2. c. 14. 7. v. — which it is enated that from the 
time any banker abſconds or ſtops payment, all his property, -real and 
peiſonal ſhall be liable to payment of his debts of what nature or kind 


ment, ſave as therein excepted. —In'the matter of Hayden and River; 
in Chancery; fittings after Trinity 19794, Ld. Firz-Gimpon, C. afliied 
by Mr. Baron Sutru, and Mr. Juſt ice ChauBEZLMAxx, determined, 


ed by the Barkrupt Laws, and that the Ttuſtees appointed under the 
former have no diſcretion to ſay what, ct debts they will dif- 
* or poſtpone. MSS, 


The 


made, the ſaid monies ſo ariſing be paid to the | 


ſoever without any regard to priority or preference in point of pay- | 


that the ſtat. 33 Geo. 2, c. 14, called the Banker's Ad, was not. repeal- 


The 


WI 


5 of pay- 


d Ri vert, 
, aflified 


ermined, 


t repeal · 


mder the 
will dif 


The 


Caſes in Parliament, 


+ 


The Rev. GUY ATKINSON,) 
D. D. and AN TROY pin 
e . 


WILLIAM PILLSWORTH, 
and others, | 


Mey ads 2703. 


ANT HOND: AT KINSON. nde at law, 
father to the appellant Guy, being ſeized in fee, 
among other lands, of all that and thoſe the 
town and lands, called The Retrenched Lands, 
in Kilballyhimickin and Ballygarrinue, in the coun- 


ty of Tipperary, by indenture of leaſe bearing 


date 15th June, 1715, granted and demiſed 
the ſaid lands unto Fo/eph' Rea, to hold to 
him, his executors, adminiſtrators, and aſſigns, 


for and during the natural life of ſaid Joſeph 
Rea, Rebecca Rea, his wife, and James Eccles, 


and the ſurvivors and ſurvivor of them, at the 


ls, Reſpondents, 


Caſe 19. 


The coves 
nant to re- 
new in this 
caſe held to 
be a cove- 
nant for 
perpetual 
renewal. 
Vern. & 
Scriv. 157. 
8. C. 


yearly rent of 20l. /terl. and in ſaid leaſe is con- | 


tained a covenant for renewal in the words fol- 


lowing :—* And it is covenanted and agreed 


* by and between the ſaid parties, that the 


* ſaid Foſzph Rea, his executors, adminiſtrators, . 


* and aſſigns ſhall or may from time to time 
"og L. 


—ͤ—6̃ͤ— — —— ——— —q 
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cc and at all times after the death or determin;. | 


tion of any of the ſaid lives, renew his leaſe 
« by FRE in any rr life in the room and 


« corn for ſuch — proyided the kii 
“ renewal be made, or tendered to be made 
“within ſix months after the life drops.“ — 
The ſaid: indenture contains a clauſe of difſtreſ; 


and re-entry in caſe of non-payment of the re. 


ſerved rent; and a covenant on the part of 
the leſſee, his executors, adminiſtrators, and 
aſſigns, quietly and peaceably to leave and yield 


up the premiſſes at the ſurrender, forfeiture, | 


or other ſooner determination or : expiration 
of the ſald leaſe, to the leſſor, his heirs and 
aſſigns; — it was alſo agreed by the faid leaſe, 
that the leſſee, his executors, adminiſtrators, 
and affigns ſhould have free liberty to ſurren- 
der his or their intereſt in the premiſſes, giving 
fix months notice in writing, and the leaſe alſo 


contained the common” covenant © for quiet en- 
Joyment, 


By virtue of this leaſe, 79% Rea entered 
and continued ſeized: until his death in April, 
1741, when Rebecca, his widow and deviſee 
in truſt for his children, entered and became 
ſeized, and on the 3oth of April, 1742, ſhe ob- 
tained a renewal of the ſaid leaſe from the ſaid 


Anthony Atkinſon by. 3 the life of 


Daniel 


COVE 
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| PDinicl Rea in the room and ſtead of the faid 
Tofeph Rea, at and under the yearly rents and T 4 


covenants in the ſaid original leaſe. 


This renewal particularly recited the original 
keaſe, and the covenant for renewal therein 


contained; And the faid Anthony Atkinſon 
jn purfuance and execution of the ſaid cove- 


© nant for renewal in the ſaid original leaſe 
contained, —demifed to the ſaid Rebecca, 
her executors, adminiſtrators, and aſſigns, the 
fd premiſſes for the lives of the ſaid Rebecca, 
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James Feeles,, and Daniel Rea: — Then followed 


2 covenant in theſe words: And the ſaid 
% Anthony Atkinſon doth for himſelf, his heirs, 
and affigns covenant and agree to and with 
the ſaid Rebecca Rex, her executors, admini- 
* ſtrators, or aſſigns, that in caſe the faid 
* Rebecca Rea, her executors, adminiſtrators, 
* or aſſigns, ſhall be minded by virtue of the 
* covenant in ſaid original leafe contained, to have 
* znother life added and inſerted in lieu of the 
* life that ſhalt happen to fall, and ſo 10 make 
* thent up three lives: again, that tlièn the faid 


Anthony Atkinſon, his heirs and aſſigns ſhall | 


* from time to time, at the reaſonable requeſt of 
the faid Rebreca Rea, her executors, admini- 
* {trators; or aſſigns, inſert ſuch life as the ſaid 
* Rebecca Rea, her executors, adminiſtrators, 
Lor aſſigns ſhall name, ſ as te male them up 

 Gg2 &« three 
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1787. three lives again, purſuant to the clauſe or cout. 
„ nant for renewal in the RE original leaſe men- 
„ ATKXINSON („ 75 
againſl tioned. 
. P11.1. 84 


_ woRTH, 


Anthony Atkinſon died ſome time after this, 


leaving the appellant Guy Atkinſon, his eldeſt 
| fon and heir at law, and the ſaid Daniel Rea, 


and James Eccles, two of the ce/tui qui vies in the 


ſaid renewal having alſo died in 1775, the re. 


ſpondents, in whom the leaſe . had veſted by 
meſne aſſignments, applied to the - appellant 
Guy Atkinſon, to renew ſaid leaſe, by ſubſtitut- 
ing the lives of William White and Charles Hart 
in the room of thoſe deceaſed, which the ap- 
pellant refuſed ; whereupon the [reſpondents 
exhibited their bill in Chancery, 2d Februa- 
ry, 1776, to compel a nend. 


| After the filing of the bill, 1 Rea, tne 
laſt cęſtui que vie died, upon which the bill was 
amended, 12th June, 1781, and prayed that 


the appellants, or ſuch of them as ought ſo to 
do, ſhould be decreed to execute'a renewal of 
ſaid leaſe för three lives named in the bill in the 
room of ob deceaſed. Ks 


| The ene in . firſt anſwer admitted 
the covenant to be a covenant for perpetual 
renewal, but having obtained leave to amend 
al anſwers, they _ that they had at 
a firſt 


7, the | 


II was 
d that 
ſo to 
wal of 


in the 
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firſt 


- Caſes in Parliament. 


firſt miſtaken the meaning of the covenant in 


the original leaſe, and inſiſted that it did not 
amount to a covenant for perpetual renewal, 


but was a limited covenant to ſubſtitute new 
lives in the place of the original ce/?ui que vies 
only. They alſo ſtated, that the leaſe was 
void as being contrary to the powers of a mar- 
riage ſettlement executed by the leſſor prior to 
the date of the leaſe, Of this ſettlement how. 
ever no 11 8 was made. | 


. The cans was heard on the 14th and 18th 
of February, 1785, before Mr. Juſtice KELLY, 
Maſters WALKER and VESRBV, commiſſioners 
appointed for hearing and determining cauſes 
in the abſence of the Chancellor ;—they de- 
creed that the reſpondents were entitled to a 
renewal of the ſaid leaſe, 15th June, 1715, by 
inſerting three lives, purſuant, to the covenant 
in the ſaid leaſe. - The appellants petitioned for 
a rehearing, in compliance with which, the 


cauſe came on again to be heard before the Lord | 


Chancellor, on the 7th of May, 1785, and on 


. to affirm the decree, 


It was contended upon the a before the 
Lords,—Firſt, That the decree could not be 


ſupported in the whole, without ſuppoſing * 


that the reſpondents are entitled to a perpetual 


renewal ; and this right. muſt either ariſe from 


- . a. 


.. 


1787, 


LYN 


ATKINSON 


againſt 
PiLLs- 


WORTH), 


Lord 
Lifford, - 


the 18th of June following, his Lordſhip was 


. rita · Oib· 
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the conſtruction of the covenant for renewal 
in the original leaſe of 1715, fingly, or from 


that leaſe, and the leaſe of 1742, which is 


grafted on it, taken together. But the cove- 


nant in the original leaſe of 1715 is expreſsly, 


and in terms a covenant for à limited renewal, 
For by the Habendum of that leaſe, the lands 
are demiſed to the leſſee for the lives of J. 
ſeplh Rea, Rebecca Rea, and James Eccles; and 
then follows the clauſe by which the Jeflor 
binds himſelf to renew upon the death or 
determination of any of tbe ſaid lives. Now 
the ſaid lives are, obviouſly, the lives of 
IJgſeph Rea, Rebecca Rea, and James Eccles (thoſe 
words, the ſaid lives neceſſarily importing the 
lives aforeſaid) which is obviouſly a covenant 
for a renewal for three lives only, in the place 
and ſtead of the three original lives. 


5 Secondly. The reſpondents are not entitled 


of 1742. 2dly. That indenture is in expreſs 


to a perpetual renewal under the indenture of 
the zoth of April, 1742, for that inſtrument 
does not give any new rights. It is grafted on 


the original leaſe, and referring expreſsly to the 


covenant in the ſaid leaſe in every material 
clauſe, muſt be governed by that covenant to 
which it refers. This will appear evident by 
the following conſiderations :;—41ſt, the /b. 
fiance of the original leaſe, and the very words 
of the original covenant are recited in the indenture 


terms 


0 the 
terial 
ant to 
nt by 
e ſub- 


words 


2nture 
preſs 
terms 
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terms declared to bemade in purſuance and execu- 
tion of the original covenant, 3ly. The rent and 
fine payable by the leſſee is the ſame in both 
kaſes, and the leſſee in the ſecond leaie is bound 


| down to obſerve the covenants in the original leaſe, 


—4ly, In the indenture of 1742, the co- 
venant for renewal twice refers to the original 
covenant; the leſſee is thereby empowered to 
nominate a life in the place of one that drops, BY 
VIRTUE or THE ORIGINAL COVENANT, AND 
50 te mate them three lives again ; but no indefinite 
right is given to the leſſee to nominate a life 
in the place of a life not named in the original 
leafe, and not warranted by the original cove- 


nant. Indeed it ſeems ſcarce poſlible to frame 


two covenants in all reſpects more exactly and 


guardedly commenſurate, than thoſe covenants 
of renewal are. | 


If this coafttroftion be the true one it fol- 


lows manifeſtly that the decree is erroneous, in 


as far as it directs a life to be inferted in the 


place of Daniel Rea. And this conſtruction 


is fortified by attending to the only material 


variance which appears in the words of the co- 
venants in the two leaſes :—The words in the 


original covenant import, that the renewal ſhall 


be in the room of the ſaid lives (including all the 
lives before named in the leaſe, ) the words in the 


| ſecond covenant import, that the renewal ſhall 


be in the room or THE LIFE THAT SHALL 
HAPPEN 


> 
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HAPPEN TO FALL (not including the three lives 


IT before named in the leaſe) thereby, and by the 


againſt 


PILLS- 


WORTH. 


change of phraſeology, clearly evincing the intent 
of the parties, that the right of renewal ſhould 
not be extended to all the lives in the ſecond or 
derivative leaſe named (as in the firſt leaſe) but 
only to the 22 original lives. named therein, in 
whoſe place the leſſee had a right to nominate 
2 life purſuant to the original covenant. 


Thirdly. But although it be admitted' that 
the decree cannot be ſupported in the whole 
without ſuppoſing the reſpandents intitled to 
a perpetual renewal, yet taking the covenant to 
be only a limited covenant, it may be argued, 
that the decree is good ſo far as it directs a 
renewal for two lives in the room of Fame: 
Eccles and Rebecca Rea, two of the lives named 
in the original leaſe. To this it is anſwered, 
that if the covenant be for a limited renewal, 


it muſt be fri&ly purſued, and the leſſee claim. 
ing the benefit of it, muſt clearly prove to a 


court of equity, that he has uſed due diligence 


in nominating the life, in conformity to his cove- - 


ant, other wiſe a leſſor might be made to grant 


away his land for two lives, and two, three, 


four, or any number of years in addition, where by 


huis covenant, which is the meaſure of his grant, 


he had agreed to part with it for two ſucceſſtve 
lives 1 and courts 18 Px are bound to 
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firifineſs in ſuch» caſe, becauſe if they depart 
from it, they can make no compenſation to the. WY 
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leflor as in cafes of perpetual covenants. Now in 
this caſe the leſſee, who comes to ſhew himſelf 
intitled to the benefit of this renewal, has not 
ſhewn by proofs, as was incumbent on him, 
at what time James Eccles died, nor that a re- 
newal was demanded within /r months after. 
For any thing that appears in the cauſe, the 
time allowed by the leſſee to elapſe between 
the death of James Eccles, and the demand of 
a renewal, might as well have been fix years 
as ix months ; therefore the reſpondents have 
not made a caſe, which intitles them to a re- 
newal for the life of James Eccles. 


On the part of the reſpondents it was ſaid 
that the decree 'ought to be affirmed and the 
appeal dimifled with exmeplary coſts. HF. 
Becauſe from the frame and tenor of the re- 
newal covenant in the original leaſe of 1715, 


and particularly from thoſe words therein, vix. 


From time to time, and at all times after 
© the death or determination of any of the 


* ſaid lives,” (which are obviouſly words of 


perpetuity) there is little, if any, room to 


doubt, but that that covenant was meant by 
the contracting parties to have effect and e 


ration for ever. 


Secondly. | Becauſe the ſtate and circumſtan- 
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i 1787. ces of this kingdom in the year 1715, favour 
. ſuch a conſtruction of the covenant as the re. 
Arts,  ſpondents contend for, and as the Lord Chan. 
yorrn cellor and the commiſſioners put upon it; for 
it is a fact of notoriety, that about that period, 
landlords wiſhed anxiouſly to bind their leſſees, 
when deenied ſolvent, to a perpetual tenure; 
and for that purpoſe, held out to the tenant 
every reaſonable temptation that could be re. 
- quired, 


Thirdly. Becauſe the renewal of 1742 ſeems 
to be deciſive in favour of the reſpondents, 
and of this decree appealed from, for that re- 
newal was executed by the ſame Anthony Aikin- 
ſon, who made the original leaſe of 1715, and 
who muſt have been fully apprized of the true 
intent and meaning of the renewal covenant 
contained in that leaſe; and by that deed of re- 
newal ſaid Anthony Atkinſon covenants, that, 
<« in cafe the leſſee, his executors, adminiſtra- 
tors, or aſſigns, ſhould be minded by virtue of 
tbe covenant contained in the original leaſe, to have 
A another life added in lieu of « the life that ſhould 
happen to fall, and fo to make them up three lives 
again, he the ſaid Anthony, his heirs, &c. ſhould 
from time to time renew, &c. Now if the true 
conſtruction of the original covenant was ſuch 
as the appellants contend for, Anthony Atkinſon, 

© who granted the renewal, —who was himſelf 
the covenantor in the 3 leaſe, and was 
by 
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by profeſſion a barriſter, muſt have totally miſ- 
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underſtood it, or elſe muſt have meant to de- — 
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part from it in the renewal at the very moment 
that he profeſſes to purſue and execute it; for 
if the original covenant was meant to give 
the tenant a right of renewal for three lives only, 
(as the appellants contend) then it would 
follow, that after executing the renewal of 
1742, the tenant would have been entitled only 


to two renewals, viz, to one upon the fall of 


each of the original ce/tui que vies, and if Daniel 
Rea, the new ce/tui que vie, named in the re- 
newal of 1742, happened firſt to die (which in 
fact turned out to be the caſe) the lives never 
could be made up three lives again, and of courſe 
the coyenant in the original leaſe, and that con- 
tained in the renewal of 1742, never could by 
poſſibility be reconciled :—Wherefore, it is 
ſubmitted to your Lordſhips, that the renewal 
1742, reprobates the appellants conſtruction 
of the original covenant, and fully vindicates 
that of the reſpondents, agreeably to the doctrine 
laid down in the caſe of (ole v. Booth, Coup. 8 19. 


Fourthly. Becauſe the admiſſion of the ap- 
pellants by their firſt anſwers in the court below, 
though not concluſive upon them, is at lea 
ſtrong evidence to ſhew, that the old traditi- 
onal family conſtruction of the covenant in 
queſtion was, that 1 it was a covenant for perpe- 

; tual 
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tual renewal, and therefore it was that the ap. 
pellants founded their defence originally upon 
grounds totally different from thoſe on which 
they latterly relied, and which there is every 
reaſon to believe they never would have reſort. 
ed to, but from finding it impoſſible to reſiſt 
the juſtice of the reſpondents chaims by any 
other mode of ue 


Lafth. Becauſe if your r Lordiſhs ſhould en. 


tertain a doubt as to the conſtruction of the 


covenant in queſtion, the maxims of law, and 
the rules of equity uniformly enjoin, that you 
ſhould conſtrue that covenant moſt ſtrongly 
againſt the appellants, who ſtand in the place 
of the covenantor, and moſt ſtrongly in favour 
of the reſpondents, who muſt be conſidered as 
fair purchaſers for full value of every right 
which the original leaſe did or could convey ; 
who always underſtood the covenant as a co- 
venant for perpetual renewal, and in doing fo, 
appear to have underſtood it exactly as the 
Atkinſon family and the original covenantor 
did; and who relying on the rectitude of that 
conſtruction, expended their property in laſting 


and valuable improvements on the demiſed 
. | 8 


On Friday 27th of April, when this cauſe was 
argued, che following queſtion was propoſed 


for 


- Caſes in Parliament: 


for the opinion of the Judges: * Whether 
in the caſe of the death of Daniel Rea, the new Aarzinuox 


life inſerted in the renewed leaſe of 1742, the 
other two lives being alive, the leſſor and co- 
venantor, Anthony Atkinſon, was bound to make 
a renewal and inſert another life inſtead of the 
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ſaid Daniel, ſo as to make the lives up three lives 


again :—And whether in this caſe, taking the 
whole together, the covenant for renewal was 


vr was not a covenant for perpetual renewal ?”? 


This Fs the Lord Chief Baron delivered the 
opinion of the Judges in the affirmative on both 
points. 


Lord Cbief Baron VELVERTON.—-My Lords, 
I have conferred with my brethren, and they 
found their opinion on the circumſtances of 


- the caſe, and on certain fixed rules of con- 


ſtruction, which I ſhall mention: We con- 
ceive it to be a rule of conſtruction of known 
and approved. uſe, that no words in any deed 
or inſtrument, which may have a hignificant 


and operative meaning, without injuring the. 


natural and obvious ſenſe of any other part of 
the deed or inſtrument, ſhall be rejected as nu- 


gatory and redundant. We alſo conceive it 


to be another eſtabliſhed rule, that when two 
or more dceds or inſtruments a& upon one 


and the fame ſubject matter, they ought to be 


Rules ſor 
the con- 
ſtruction of 
deeds, 


conſidered 
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conſidered and conflirued as one and the fams 
inſtrument; and each is to be made auxiliary 
to the other, in order to come at the true 
meatting of both, in like manner as one part of 
the ſame deed or inſtrument ought to be made 
auxthary to the other, in order to come at the 
true ſenſe and meaning of the whole. We are 
further of opinion, on the authority of the caſes 
cited at the bar, that when any deed or inſtru- 
ment ĩs of doubtful or ambiguous conſtruction, 
one of the beſt ways of explaining it is by refer- 


ring to the act of the 0 to that deed or 


N 


In this caſe there are two deeds to be taken 


into conſideration: the deed of leaſe of 1715, 
and the renewal in 1742, to each of which 


Anthony Atkinſon, the leffor was an executing 
party; in each of them there is a covenant cer. 
tainly of dark and intricate phraſe, of doubt- 
ful and ambiguous ſenſe: TWO conſtructions 
of theſe covenants have been contended for, 
and two only; —one by the appellants, the 
other by the reſpondents.— The appellants con- 
tend that the true meaning of theſe covenants 
1s, that the leſſees were to have a leaſe of the 
lands in queſtion, for the three lives named in 
the leaſe of 1715, and for three other lives to 


be fucceſhively inſerted in their room, —I 


Hall firſt conſider the conſtruction contended 


for 
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be the true one, or will bear the application .. 


Ar KINSON , 


the rules I have mentioned; if not, then cer- 
tainly the conſtruction contended for by the 
reſpondents, if it will ſtand the teſt of thoſe 
rules, muſt prevail. 


Now if the appellants conſtruction be the 
true one, it may be fully ſatisſied though we 
ſhould omit out of the firſt covenant the words, 
sat all times, and out of the ſecond cove- 
nant the words, © ſo as to make them up three 
lives again, and the words further down in 
the ſame covenant, © ſo as to make them up 
three lives again; for take the covenant in 


the leaſe of 1715, without the words, which I 


ſay may be omitted, the leſſee will be entitled 
to a renewal of the firſt three lives, as fully and 
dearly as if they were inſerted; for omitting 
theſe words the covenant will run thus. 
*.And it is covenanted and agreed that the 


* ſaid Foſeph Rea, his executors, adminiſtrators, 


and aſſigns, ſhall or may, from time to time, 
after the death or determination of any of 
the {aid lives, renew his leaſe by putting in 


any other life in the room or place of the de- 


ceaſed. —It muſt ſtrike every one that the 


leſſee would, if the covenant had run in this 
manner, be entitled to every thing the ow 


lants conſtruction would give him. 


It 
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It may be ſaid that the words from time to tine, 


8 mean nothing more than that the leſſee ſhall 


\ againſt 
P1LLs- 


WORTH. 
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have the three firſt lives renewed ſucceſſively 
as they fall. But though it ſhould be admit. 
ted, that this is the true ſenſe of theſe words, 
yet we ſhall be at a loſs without reſorting to 
the reſpondents conſtruction what to do with 


the words, and at all times; the juſt and obyi. 


ous force of which is, to convey the idea of 2 
perpetuity. I will admit that time is a word 
of indefinite ſignification. It may either mean 
time without reference to beginning or end, 


as eternity; or it may mean time with refer. 


ence to a certain beginning, but without re- 
ference to any end, as from henceforth for ever; 
or it may mean a given portion of time which 
has both beginning and end, as from henceforth 
during three lives. In this covenant the words 
<« at all times,” muſt either ſignify from hence- 
forth for ever; or in the limited ſenſe contend- 


ed for by the appellants, at all times during the 
firſt three lives: but if it be doubtful which is 


the true ſenſe, we are to look, according to 
one of the rules which I have mentioned, to 
the acts of the parties themſelves, and reſort, 
according to another of thoſe rules, to the co- 


. venant in the ſecond deed, and make the one 


auxiliary to the other. If the words, at all 


times, mean only at all times during the firſt 


three lives, what is to be done with the words 


In 
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in n the ſecond covenant, ſo as make them up three 
lives again? Anthony Aikinſon was a party to 


that covenant ;—he was by profeſſion a barri- 
ſter ;——he was probably the perſon who penned 


both covenants, and it can hardly be ſuppoſed 
that he meant in the ſecond covenant to de- 


part from the firſt, at the very moment he re- 


cites the firſt, and profeſſes to purſue it; and 


yet if the original covenant meant to give a 
right of renewal for three lives only, the ſe- 
cond covenant would not be purſuant to the 


. firſt, as it is recited to be, but would depart 
from it, and would give a right of renewal, 


which in point of duration would be narrower 
or more extended : purſuant-to the firſt cove- 


give a right of renewal for three lives only, 
becauſe if Daniel Rea, the new life named in 
the renewal of 1742, ſhould happen firſt to die 


"(which it ſeems turned out to be the caſe) then 


the three lives named in that renewal, could 
never be made three lives again ; for if a new 
life were to be inſerted in the room of Daniel 


Kea, it would be going beyond the three lives 


intended by the original leaſe; and then to 
ſatisfy the appellants obern Mon of the ſecond 


covenant, the words in that covenant, « and 


ſo to make them up three lives again,” and the 
« ſo as to make them three lives 
. again,“ 


1787. 
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- nant it could not be, if that covenant meant to 
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again,” muſt be rejected as 833 con- 
trary to one of the rules I have mentioned. 


But it is ſaid that thoſe laſt words may be 
retained and fatisfied, if conſtrued to reſtrain 
the firſt, and inſtead of giving a right of re- 
newal of three lives, to give a right of re. 
newal of two only, and fo to make them up 
three lives again, that is, once more. If you 
adopt this conſtruction, you muſt ſuppoſe that 
the parties intended to depart from this firſt 
covenant, when they both profeſs to purſue it. 
You muſt conſider the two covenants at vari- 
ance with each other, inſtead of making them 
auxiliary, in order to come at the true ſenſe of 
both. You muſt ſuppoſe that Rebecca Rea 
meant to limit the duration of the leaſe, at the 
very inſtant when ſhe came for a renewal of it, 
and you muſt reject as utterly ſenſeleſs and ſu- 
perfluous the words in the ſecond covenant, 
from time to time. 


It is therefore impoſſible to ſatisfy all the 
words of the ſecond covenant, or to, reconcile 
it with the firſt, without extending the right 
of renewal, beyond the conſtruction contended 


for by the appellants; in ſhort, without con- 


| tended for by the reſpondents. 


ſtruing both covenants to give a right of re- 
newal for ever, which is the conſtruction con- 


The 
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The words in the firſt covenant © from time 
to time, and at all times, apply to ſome act 


to be done, it is therefore fair to tranſpoſe 
| them, and apply them to that act; then the 


covenant will run thus: —“ That Foeph Rea, 
+ ſhall from time to time, and at all times re- 
new the leaſe,” after the determination of 


any of the lives. Again in the ſecond cove- 
nant ; ſuppoſe the words © from time to time,” 


applied to every member of the ſentence of | 


which they make a part. They were certainly 
meant to operate upon ſome verb, denoting 
an act to be done by one or both of the par- 
ties ; but in the place where they ſtand, they 
are removed from every verb; bring them 
down to the firſt which occurs, and the ſen- 
tence will read thus, the ſaid Anthony Athin- 
ſon ſhall from time to time inſert ſuch life, 
&.” How is he to inſert it? — bring down 
thoſe words again, and affix them to the ſe- 
cond verb, and it will run thus, “ ſo as from 


time to time to make them up three lives again.“ 


This J apprehend is not only fair, but right, 
and warranted by the known rules of con- 
ſtruction, and if ſo, there can be but little 
doubt that the intent was that the intereſt 
ſhould continue for ever. Anthony Atkinſon 
has put that conſtruction upon it ;—the fami- 
ly have put that conſtruction upon it; their firſt 
anſwer admitted that it was a covenant for per- 
petual renewal, I do not fay that a party is 


Hh bound 
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ATI, conſtruction was generally received by the fa- 


againſt 
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mily. We are therefore clearly of opinion, 
that the leſſor was bound to make a renewal 
from time to time, and at all times, ſo as to 
make up three lives again, and that the cove. 
nant ſhould be conſidered as a covenant for per. 
petual renewal. 


. „ * 
Accordingly it was ORDERED and ADJUDGED, 


- the appeal ſhould be diſmiſſed, and the de- 
cree allrmed. 
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GAMALIEL FITZ-GERALD , 
MAGRATH b appe wind 


Right Honourable Lord Baron Nee | 
MUSKERRY and others 5 einen dent, 


May 5th, 1787. 


IHE appellant on the zoth of June 1775 


exhibited a bill in Chancery againſt the reſ- 
pondent, then Sir Robert Tilſon Dean, Bart, 
which was amended on the 12th of Februar 


1777, and again on the 14th of February 17 83, 


ſetting forth, that by articles dated 1oth April, 
1712, it was agreed that Thomas Deane, Eſq. 
in conſideration of 200l. to be paid to him by 
James Butler ſhould demiſe to him the lands of 
Ballyneety, Clogheer, and Ards, in the county 
of Limerick, for three lives, with covenant 
for perpetual renewal at the yearly rent of 51. 
per acre, a fat hog at Chriſtmas, and a half 
year's rent as a fine upon each renewal : This 

rent 
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In this caſe 


1ſt as com- 
ing under 
the deciſion 
of the lords 
of Gt. Bri- 
tain in Mur- 
ray v. Bate- 
man, and 
within the 
proviſo in 
the tenan- 


pe ag, In 


conformity 
to a decree 
of the x» 
cheguer, 
wherein it 
was held, 
that after 
the fall of 
all the lives, 
the tenant 
had no 
right to a 
rene wal. 
3dly. Ups 


on the ground of the tenant's miſconduR, appellant's bill for a a was diſ- 
miſled in Chancery, That decree affirmed in the Houſe of Loids,— Vern, and 


Seriv 166. 8. C. 
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rent being thought too high, Thomas Deane af. 


"ARS 
5 terwards agreed to reduce it to a groſs rent 


5 , w_ _ je 


of 65]. yearly, and the renewal fine to 20l. 


Notwithſtanding this abatement James But- 
ler . declined to perform the agreement, and 
Thomas Deane preferred a bill in the Exchequer 
to compel a ſpecifick execution; and on the 
20th of November 1713, he obtained a decree, 
and it was referred to a Baron to ſettle the 
draught of the leaſe ; in conſequence of which 
Thomas Deane, by indenture dated 19th of No. 
vember 1714, demiſed the lands to James But- 
ler, his heirs and aſſigns, for the lives of 
Jordan Butler, Henry Butler, and Daniel Webb, 
and the lives of ſuch other perſons as ſhould 
be thereafter nominated, in the place of the 
cetui que vies then in being, or thereafter to be 
nominated, ſubje& to the conditions and limi- 
tations therein mentioned, at the clear yearly 
rent of 65]. and a fat hog at Chriſtmas, or 10 
in lieu thereof: And the faid Thomas Deane, 
for him, his heirs and aſſigns, covenanted with 
the ſaid S. Butler, his heirs and aſſigns, that he 
and they would at all times for ever thereaf- 
ter, within twelve months after the fall of 
every of ſaid lives reſpectively, or the lives 
thereafter to be named in the place of the de- 
ceaſed lives renew the ſaid leaſe for the then 
ſurviving ce/tui que vies and for the life of ſuch 
other third perſon as ſhould be nominated, 

upon 
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upon payment of all rent and duties in arreat 
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1755 


and a renewal fine of 2ol. :—There was alſo. a = 


negative proviſo, that if ever the ſaid James 


Butler, his heirs or aſſigns, ſhould without law- 
ful impediment, fail for twelve calendar months 


after the fall of any of the cu⁰jũỹ que vies, then 
or thereafter to be nominated, which ſhall 


firſt happen to die, to name another life in the 
place of the life ſo dying, and to pay or tender 


the renewal fine, and all rents and duties ther: 


due, then the faid Thomas Deane, his heirs and 
aſſigns, ſhall not at any time afterwards be 


| obliged to renew, and the leaſe then in being 


ſhall continue, without farther renewal, only 
during the life and lives then in being and no 
longer ; and that from the death of the furvi- 
vor of them, that leaſe, and all others made 


in purſuance of the covenant for renewal, and 


every clauſe article &c. therein contained, not- 


withſtanding that covenant, ſhall from thence- 


forth ceaſe, determine and be _— vero to 
all intents and purpoſes. 


In 1721, James Butler mortgaged his eſtate 
in thoſe lands to William Tubbs for 500l. after 
which Jordan Butler, one of the cgfui que vies 
died; and in Eaſter term 1724, Tubbs, the 
mortgagee filed a bill againſt James Butler and 
Thomas Deane, for an account and forecloſure 


as againſt the former and for a renewal as 


againſt 


MAGRATM 


Lon os 


KERRY. 
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1787. 


| MackaTH 

| again 

Lord Mus- 
KERRY. 
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againſt the latter ;—On the 4th of Fuly, 1726, 
he obtained a decree under which the premil- 
ſes were ſold for 1880l. and by deeds 16th 
and 17th March, 1726, conveyed to William 
Naſh, who had purchaſed, in truſt for Terence 
Magrath, the appellant's grandfather. 


Thomas Deane, by indenture dated 23rd Sep. 
tember, 1727, in conſideration of the fine and 
in purſuance of the covenant, renewed the 
leaſe to Terence Magrath, by inſerting the lire 
of James Butler in the place of Jordan Butler. 


In 1731, Terence Magrath mortgaged the 
premiſſes to Mary Pocklington for 1000]. and 


the mortgage was afterwards aſſigned to Judge 
Marſball, to whom the leaſe, renewal and all 


other deeds relating to the mortgage were hand- 
ed over (as the bill charged) and continued in 
his poſſeſſion till his death in 1774, when they 
got into the hands of his repreſentatives.—In 
1738, Terence Magrath, upon the marriage of 


| his ſon John with Elizabeth Fitz-Gerald, execut- 


ed a deed by which the premiſſes were limited 


in ſtrict ſettlement.—In 1740, Henry Butler, 


one of the original | ce/tui que vies died, and 
Matthew Deane, who had then the reverſion, 


by an inſtrument dated th October, 1741, ac- 


knowledged the receipt of the renewal fine and 
the 


726, 
miſ- 
[6th 
liam 
rence 


Sep- 
and 
the 
lire 
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the nomination of John Magrath and n 
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1787, 


the leaſe for the lives of James Butler, Da nie! 


Webb, and John Magrath ſubject to the former 
covenants, rents, &c. 


Terence Magraib died in July 1743, when 
his ſon John became ſeized. James Butler, one 
of the cęſtui que vies died on the 5th February, 
1761. John Magrath, the tenant, another of 
the cęſtui que vies died on the 4th Jan. 1770, 


and general Daniel Webb, the laſt cęſtui que vie 
895 4th December 1773. 


The appellant upon his marriage with Eliza- 
beth Quin 16th Dec. 1774, in conſideration of 
the marriage, and portion of 4000l. conveyed 
the lands to truſtees in ſtrict ſettlement. —On 
the 6th of June 1775, an ejectment on the ti- 
tle, brought by the reſpondent, was ſerved, 
and on the ſame day the appellant nominated 
to the reſpondent three lives to be inſerted in 


a renewal, and propoſed to pay him renewal _ 


fines with intereſt, delivering at the ſame time 
an eſtimate of the fines and intereſt amount- 
ing to 1081. 4s. and the names of the lives. 
The reſpondent refuſed to accept the fines and 
make the renewal, conſidering the dene a8 
forfeited. 


In 


MaGRATiH 
a gain 

Lord Mus- 
KEYRY. 


Death of 
he C. q. v. 
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In conſequence of this refuſal, the bill was 
filed praying a renewal of the leaſe and an in- 
Junction: To excuſe the laches in not renew- 
ing, it was ſtated that appellant's father was 
infirm and incapable of tranſacting buſi- 
neſs, being afflicted with the gout and palſey 
for many years before his death, and that af. 


terwards appellant was ignorant of the lives, 


not having the deeds 1 in his 1 HI | 


On the 2 21ſt of Fuly, 1775, the reſpondent 
applied for a dedimus to take his anſwer, with- 


out the plaintiff's obtaining an injunction, 
when it was ordered, that upon the appel- 
lant's giving judgment at law, and paying 
the rent one half year under the other pend- 
ing the cauſe, and piving ſecurity for the 
meſne rates, an injunction ſhould be awarded 


until the hearing or further order; and it was 


ordered that the appellant ſhould ſpeed his 
cauſe. In purſuance of this order, the appellant 
gave conſent for judgment on the ejectment, 
which was accordingly entered as of Trinity 
Term 1785. On the 1oth of May, 1776, 
the reſpondent filed his anſwer, admitting 
that he refuſed to renew, inſiſting that he 


was not bound to do ſo, and that he cauſed 


the ejectment to be ſerved before the appellant 


nominated the lives, or offered to pay the 
fines, 
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fines. The appellant replied without delay 1787. 
and the reſpondent rejoined: But the appel - 8 | 


lant having neglected to proceed further in 
obedience to the order of the 21{t of July, 
1775, the reſpondent on the 13th of December, 
1779, applied for liberty to proceed on the 


ejectment, and it was ordered that he ſhould 


be at liberty to do ſo, unleſs the plaintiff 
ſhould comply with the terms of faid, order 
during the then ſeal; or ſhew that he had paid 
his rent in purſuance of it.— The appellant 
neglecting to comply, on the 27th of Fuly, 
t780, it was ordered that the reſpondent 
ſhould be at liberty to proceed upon the judg- 
ment without further motion, unleſs the ap- 
pellant ſhould comply with the order of the 


21ſt of July, 1775, in a month. —The appel- 
lant neglected to comply, and the reſpondent 


iſſued an habere, and on the 7th of September, 
1780, was put into poſſeſſion.—In October fol- 
lowing, the appellant proceeded to examine 
witneſſes, as did the reſpondent alſo, and pub- 
lication having paſſed, it appeared that a wit- 
neſs for the appellant depoſed, that John 
Magrath for ſeveral years before his death was 
ſickly, being afflited with the gour and pally, 


and was inattentive to his affairs: - But on 
the other ſide, two witneſſes depoſed, that 


though John Magratb was almoſt conſtantly 
afflicted with the gout, yet he was perfectly 


capable 
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1787. capable of tranſacting buſineſs, —With reſpect 
Maczaru to the poſſeſſion of the deeds, Sir Wm. Oſborne, He 


. e (who was heir at law and ſole executor of up 
ndr. judge Mar/hall) depoſed, that he believed the exec 

| appellant could not produce to him the origi. till 
nal leaſe, or any part of it; for that ſaid leaſe, for 

or a counterpart thereof was in his (the depo. huſfl 

nents) houſe in Dublin, as he believed, having was 


been found among Judge Marſhall's papers, refu 
and that it has been in deponant's poſſeſſion the 
or power ſix or ſeven years, and that it was 

in Marſhalls poſſeſſion ſeveral years before q 
his death, into whoſe hands it had come as 


th 
'mortgagee,—lt appeared allo, that the appel- te | 
lant was twenty "ow of "ge in 1770, when elec 
his ma died, FLEE of! 
/ The, cauſe, was. heard on the 8th, 12th, 45 
14th, 15th, and 16th of July, 1783. On the 5 
24th of November 1783, the Chancellor diſmiſſ- * 
ed the plaintiff's bill with coſts, to reverſe Mi 
which decres the appeal was brought in 1787. 0 
EL . Note. 8 to the hearing before the 
1 Lords, the appellant prayed by petition, an 8 
dis attorney order that his deeds and papers, neceſſary for to 


to produce 
his papers the hearing, and which bad been in the poſſeſſion and 


&e. in court 


N e of his late attorney then deceaſed, ſhould be pro- mu 
Or the - 

pſofuſing duced at the mar of the houſe upon the hearing, tak 
thera there | Jari 
and not to Ue 

take them 


aut of the exccators poſl:flion without paying the coſts due. 


ſpect 
orne, 
or of 
d the 
"Trigi- 
leaſe, 
depo- 
wing 
pers, 
eſſion 
Was 
efore 
ne as 


ppel- 
when 


12th, 
n the 
ſmiſſ. 
everſe 


1787. 


re the 
n, an 
ry for 
leſſion 
e pro- 
aring. 

He 
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He did not pray that they ſhould be delivered 
up to him.—In anſwer to this petition, the 
executrix claimed her right to withold them 
till the appellant had paid, or given ſecurity 
for the amount of the bills of coſt due to her 
huſband. Mr. Attorney General (Fitz-Gibbon) 
was heard in ſupport of the petition, but it was 
refuſed as it ſought to deprive an attorney of 
the lien upon his client's papers: (a) 


It x was ſaid on the part of the appellant that 
the decree ought to be reverſed: Hirſt. Be- 
cauſe the appellant's caſe is a caſe of mere ne- 


glet, unaccompanied with any circumſtance. 


of fraud or dereliction, and in every ſuch caſe 
the tenant has been deemed and adjudged in- 
titled to a renewal upon the terms of making 
compenſation to the landlord, according to 
the mode of compenſation adopted and eſta- 
bliſhed in this Kingdom for more than half a 
century. | 


Secondly. Becauſe ſaid leaſe has been ſettled 
to make a proviſion for appellant's family, 
and'is a ſecurity for creditors, moſt of whom 
muſt be utterly ruined, if advantage ſhall be 
taken of ſuch neglect, and therefore appel- 
hunt s caſe is within the true meaning and ſpi- 
| | | rit 

(a) Vid. Marſb v. Bathoe, Hardw. Ca. 


L. & E. 2c6. 
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J. Fitz- 
Gibbon. 
W. Sankey. 
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Macon 
again 


Lord 


J. P. Cux- 


; Tem ple 
Emmet. 
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rit of the act of parliament made in this king. 
in the 19th and 20th years of the reign 
ol his preſent Majeſty, intitled an a& for the 
relief of tenants holding under leaſes for lives 
, contaiving covenants for Nen rene wal. 


Thirdy, W independent of the provi- 
ſions of the ſaid act, the appellant has an ori- 
ginal equity to be relieved againſt any forfei- 
ture which may have incurred, by reaſon of 
the want of a ſtrĩct compliance with the terms 
of the covenant of renewal contained'in the 
faid leaſe, inaſmuch as the ſiid leaſe was not 
in his poſſeflion, and therefore he was not, 
nor can he be fuppoſed to have been conuſant 
of the lives named in the faid leafe, confe- 
quently the failure in a ſtrict compliance with 
the terms of the ſaid covenant, has arifen from 
accident and fatality, and ſuch failure under 
theſe: circumſtances, is upon the known and 
eſtabliſhed rules of equity, relievable upon the 
terms of adequate compenſation. 


For the reſpondent it was faid hs decree 
ought to be aflirmed :—Firf. Becauſe the reb 
pondent had commenced a ſuit for the reco- 


very of the faid lands, and had obtained 2 


judgment at law in the year 1775, and there- 
fore the preſent caſe is expreſsly within the ſav- 
ing, or exOeptiont contained in the act of par- 

liament 
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lament made in the 19th and 20th years of 
the reign of his preſent majeſty, intitled, an 


MaAGRATH 


act for the relief of tenants holding under again 


leaſes for lives, containing covenants for per. 


petual renewal, whereby it is enacted, © that 
« nothing therein contained ſhould in any ſort 


« affe&t any judgment. or decree, which was 


then already given or made, or any ſuit, 
«* which was commenced before the 1 5th day 
«of May, 1780, and which was depending at 
the time of making faid at.” And it is 
conceived to have been clearly intended, that 


after the tenant had ſuffered his whole legal 
eſtate to be diveſted, and after the landlord - 


had aſſerted his right to the poſſeſſion, and af- 
ter ſuch poſſeſſion had been actually transfer- 
red, ſuch a caſe ought to be diſtinguiſhed from 
the caſes within the general contemplation of 


the legiſlature, and ought to be excluded from 


Go bonciit of the fad act. 


And it is Garther conceived, that although 


the judgment at law was obtained by conſent 


of the appellant, yet it was and muſt be conſi- 


dered as an adverſe judgment, and certainly 
within the ſaving, inaſmuch as the appellant 
was compelled to give ſuch conſent, by the 
order made in 1775, and the reſpondent 
after much oppoſition and litigation on the 
part Mc obtained on a very ad- 


verſe 
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verſe motion in the year 1780, the order 


| Mactaru OY: he received the benehr of the Judy: 


apai! 
104 vs- ment. ; 


. | KERRY. 


| : 
| 1 
| 
| 
| 


Teal: 
ought to be conſidered as an eſſential and in- 


Dating Becauſe no renewal was ever de- 
manded from the year 1741, till the year 
1775, during which period, all right of re. 


newal was three times forfeited, viz. after the 


death of each of the lives, by omitting to 
comply with the proviſo” contained in the 
And it is ſubmitted that ſuch proviſo 


diſpenſible part of the agreement, not only 
becauſe it was declared to be an expreſs condi- 
tion of the demiſe, but alſo becauſe it was de- 
liberately framed by Baron Echlin, on a refe- 
rence to him by the court of Exchequer, and 
was afterwards ſolemnly approved or debated 


by the whole court, for the purpoſe of re. 


ſtraining the ſpirit of litigation which the ori- 
ginal leſſee had evinced in the cauſe which was 


N then N e the . court. 


2 birdhy: Becauſe the et and his fa- 


ther, under the circumſtances before ſtated, 


muſt be preſumed conuſant of the lives named 


in the ſaid leaſe, and of their reſpective deaths, 
and ſuch a concealment by them of the ſaid 


deaths, and ſuch an omiſſion to renew for the 


_ of 34 years muſt be conſidered either as 
a plain 


rder 
10g. 


r de- 
year 
f re- 
r the 
g to 
the 
oviſo 
d in- 
only 
ondi. 
is de- 
refe- 
and 
bated 
ff re. 
e ori- 
h was 


nis fa - 
tated, 
amed 
eaths, 
e ſaid 
or the 
her as 
2 plain 
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this Kingdom. 


481 


1787. 


' fraud upon the landlord, and conſequentliy Irrer 
cannot be relievable by the ancient equity of 


E 


Lord Mus- 
i whe 


Feurthly. Becauſe although the appellant 


has attempted to account for the laches, yet he 
has manifeſtly failed in ſuch attempt. 


and inveterate neglect, without any extenua- 


tion or excuſe, and it never was the practice 
to relieve againſt that craſſa 5 * equi- 


paratur dolo. 


 Fifthly. Becauſe ſuch negle& i is farther con- 
firmed: and explained by the conduct of the 
appellant after filing his bill, in omitting to 


give ſecurity as required, in witholding his 


rents, and in er delaying to 8 his 
cauſe, 


Sith. 
pppellant before the filing his bill, or at any 


time ſince, tendered to the reſpondent the re- 
newal fine, or the arrears as Kine by the 


covenant in the . 


Lord emen My lords, I riſe ra- 


* to furniſh your lordſhips with the princi- 
V ples 


therefore appears to be a caſe at leaſt of groſs 


Becauſe i it does not appear that the 
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ples which governed me in making my de. 
cree, than to offer any arguments to induce 


. you to affirm it. It is perfectly indifferent to 


me which way you decide. I am not at all 
anxious about the fate of any appeal from a 
deciſion of mine. On, the contrary it is a 
great conſolation to me, when fitting on the 
bench, to reflect, that if I decide wrong, there 
is this houſe to rectify my miſtake, The wiſ⸗ 
dom of this houſe is ſuperior to that of any 
individual, though fitting in his judicial capa- 

city, and therefore ought to be exerted with. 
out any influence from the opinion of ſuch in- 


15 dividual. 


A great deal has been ſaid at the bar, which, 
in my opinion, does not meet the principles 

upon which I founded my deciſion. As to 
this leaſe having been founded on a decree of 
the court of Exchequer, that makes no ditfer- 
ence. The manner in which it is formed is a 
circumſtance which ſhews, that the courts had 
not then the ſame: opinion of theſe negative 
covenants, that has been held in more modern 
times. The Baron who framed it, certainly 
thought that the negative proviſo: was to have 
an effect, and the decree was made according- 
ly. But in the caſes that have occurred ſince, 
courts, of equity; do nut ſeem to have much re- 
garded thoſe negative covenants, but only to 
have 
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could be made to the landlord, and whether 
hs tenant had not miſbehaved. 4 


This is a very particular caſe; wa the queſ- 


a; 


| have looked to this, whether- compenſation 1 * 


MadRATA 


1 : 


KART. 


tion ariſing upon the act, and the circumſtan- _ 


des of the times is very ſerious and of great 


importance, and which weighed very much 


with me in my determination. I looked into 
it, firſt with a view to the tenantry act; where 
the firſt conſideration is, how Lord Muſterry 
was circumſtanced at the time of paſſing that 
act, on the 7th of September, 1780. Then all 
the lives were gone; Lord Mufterry had there- 
fore brought an ejectment on the title, obtain- 
ed judgment, gotten execution, and was on 
that very day in poſſeſſion of the lands under 
his title as owner. of the inheritance. Under 
theſe circumſtances he was within the proviſo 
of the act. That act was made to relieve te- 
nants in caſes of mere neglect, and it is provid- 
ed, that it ſhould not affect any judgment or 
decree at that time given or made, or any ſuit 
inſtituted” before the 1 5th of May 1780, and 
then» depending, for the recovery of the poſ- 
ſeflion- on account of any leaſe not being re- 
newed, &c. Here Lord Muyfterry had not on- 


ly inſtituted: a ſuit, but had obtained the fruit 
of it, he had gotten judgment and execution. | 


The lake had performed its office. 


1i 2 Here 


- 48 4 
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1787. „Here (if it could be doubted) it muy be peo 
per to conſider an objection that has been 
f e rh 


made. It is ſaid, that it was not an adverſary 
judgment: that the proviſo in the act means 
only adverſary judgments.—It is alſo ſaid that 


the order, under which the judgment was 
had, was ſuch as never ought to have been 


made; ſuch as ought not to have been put up- 
on the party, and ſuch as this houſe would 
have relieved againſt. I think there is no 
foundation for that aſſertion. Lord Muferry 
had brought his ejectment. The tenant had 
no title whatſoever at law. The landlord 
ought not to have been delayed at law: and 
where the tenant cannot make title, the court 
in every caſe will give the landlord leave to go 
to trial, unleſs the tenant will conſent to give 
judgment; for if the landlord is to be delayed 


till the event of a ſuit in equity, his witneſſes 
may be dead; he may not be able to prove 


that iis he could have proved before. 


The defendant at es Magrath fled his bill 
There was a motion for a dedimus without an 
injunction. It was offered by. the counſel for 


Magrath to give judgment at law, to pay the 
rent in arrear, and give ſecurity for the meſne 
rates, and to ſpeed the cauſe. ' The defendant 
accepted the offer, and the court did no more 

than | is done in ſuch caſes, and an order was 
; made 
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made accordingly, by which the plaintiff at law 
was ſtopped from going to trial by an injunc- 


tion and the defendant having no title at law, 


gave judgment and entered into the terms pro- 
poſed by his counſel. This was not like caſes 


title; and ſuch an order as this, is agreeable 
to every day's practice. This is the order that 
has been arraigned, and which it is ſaid would 
have been relieved againſt, 1 will by bald ta 
1 that 1 it would not, 


It is ſaid that the ofa was nat an ad. 
verſe one, and that the act means an adverſe 


As 
1787. 


MAGRATM 
2 | 
Lord Mus» - 

KERRY, 


of ejectment, where the tenant can make a 


judgment. Now let us examine that matter, 


How did Lord Muferry begin? He brought 
an ejectment for the recovery of the poſſeſſion, - 
and to turn the tenant out of poſſeſſion, be- 


cauſe he, the tenant, had no title. Is that a 


friendly action? It began adverſely nothing 


could be more adverſe. - It is ſaid, the judge. 
ment was by conſent and in conſequence of an 
order, and therefore not adverſe. 
very material as to this point whether it was 


by conſent or not. But the conſent was the 


It is not 


conſequence of an adverſe ſuit, and the judg - 


ment was to be made uſe of in an adverſe man- 


ner, if the tenant ſhould not comply with the 


terms impoſed on him. If he had not given 


the neat for Judgment, the court would not 


have 
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have prevented the landlerd from proceeding 


t law, and the confequence would have been, 
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that he would have obtained judgment and 
gotten into poſſeſſion, perhaps, much fooner 
than he did.” To avoid this, the tenant enter. | 
ed into terms offered by his own counſel and 
which were the terms on which he was to keep 
in poſſeſſion. | It was fair on both ſides. Judg- 
ment was given as of Trinity Term 1775. It 
was to put the landlord into poſſeſſion if the 
tenant ſhould fail in complying with the terms. 
He failed in every particular, except in giving 
judgment, and that he- could not help. He 
did not pay the rent, nor give ſecurity, nor 
ſpeed his cauſe. In my opinion atenant, who 
expects aſſiſtance from a court of equity, 
| ſhould ſhew himſelf ready to comply with its 
orders, and perform his own undertaking. 
On the contrary by litigation and various ma- 
neeuvres he delayed Lord Mufterry for five 
years, till the year 1780. Till then he never 
examined his witneſſes, though he had but two 

to examine. What did the reſpondent do? 

On the 13th of December, 1779, he obtained 
an order that he ſhould be at liberty to pro- 
ceed on the ejectment, unleſs the appellant 


. ſhould comply with the terms of the former 


order, during the ſeal, or ſhew that he had 
paid his rent. Of this the tenant took no no- 
tice. On the ayth of Fuly, 1780, Lord Mu/- 


What is the law or equity i in any caſe, it fo far 
Eo 3 fixes 


| kerry obtained an order, that he ſhould be at 
| liberty to proceed at law upon his judgment, We 


without farther motion, unleſs the tenant 
complied with the terms in a month. The 
terms were not complied with, execution was 


| ſued out and poſſeſſion was delivered on the 


7th of September, 1/80. Surely the judgment 


then became adverſe | Thus the matter ſtood 


when the act paſſed. Here your lordſhips will 


Mwuſterry. had not only. inſtituted a ſuit, bus 


be had gotten the fruit of it, and got into poſ- 
ſeſſion the very day on which the act paſſed. 


So that Lord Maſterry and his caſe were clear- 
ly within the exception, and the tenant could 
have no benefit under the act, as it ſeemed to 


. 


Now let us conſider how far the appellant 
could have relief, if the act had not paſled. 


take notice of ſomething very particular. Lord 
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And here it is ſaid that the lords of England 


would have given relief; whereas, if I know 


any thing of the matter, they moſt certainly 
would not. At that time the dernier nefort 
was in the lords of England. The laſt deter- 


mination there on this ſubject had been in the 


caſe of Murray and Batemen, and that had de- 
clared the equity of the land in the point. For 
when the court of dernier reſart pronounce 


Ante 187. 
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fixes the law or equity in the point, that all 
e inferior courts think it their duty to ſubmit 


The preſent caſe is infinitely leſs favourable 
for the tenant than that of Murray and Bate- 
man. That was very particularly circumſtanc- 
ed. In that caſe, there were ſuch a proviſo, 
covenant and deed, as one ſhall ſcarcely 
ever meet with. The deed was made in the 
manner and form of a feoffment, the word 
- infeoff is in it. It conſiders it as an abſolute 
| conveyance, t though it afterwards aſſumes the 
ſhape which gives it the qualities of a leafe. 
Lady Roſs, and her huſband had lived abroad 
and returned to Ireland a very ſhort time before 
application was made for a renewal. This ap- 
_ plication was refuſed on this ground. Lady 
Roſs inſiſted that her father had purchaſed the 
tenant's intereſt ; and this was infiſted on fo 
f ſerjouſly, that an iſſue was directed to try that 
fact, and it was found- againſt her; and then 
ſhe ſet up the defence, that the right of renewal 
had been forfeited. So that was a very ſtrong 
caſe, and very few caſes in my opinion, have 
occurred ſo favourable for the tenant. Not- 
withſtanding which the lords in E ngland de- 
clared that there could be no renewal, and ac- 
decal ren wy Gere, | 


Mp 


and that though it often happened that the te- 
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In the preſent caſe all the lives had arm 1787. 
One in 1761. 
Another in 1770. 
Though the tenant was then twenty years Ax. 
of age. Nor the leaſt notice taken until Lord 


No application to renew! Mosa 
No application to renew! 1 


Mufterry. had brought his ejectment in 1775. 


] have a pretty long lift of caſes determined 


upon. this ſubject; about thirteen. And when 
you minutely look into them, you will find 
that there was. ſcarcely one in which the ne- 
glect was not in ſome degree accounted for. 
In all of them it was attempted.—In one caſe, 
of Kane and Hamilton, 1776, it was particular- Ante 13e. 
ly ſtated that leaſes for covenants for perpetual 
rene wal, were very common in Ireland; that 
a great deal of property was held under them, 


nants neglected to renew, yet the conſtant 
practice of the courts in Ireland had been to 
fil up the lives during the continuance of any one 
of them. That idea prevailed in the caſe. of 
Ryan and Lord Clonmore, which I ſhall preſent- 
ly mention. It is my firm opinion, and it was 
at that. time, that Magrath could have no re- 
lief. Lord Muſterry continued in poſſeſſion 
under his old title, from the year 1780, near 
two years, till 1782, when the juriſdiction 
of this houſe was reſtored. He ſtood poſſeſſed, 
diſcharged, in my apprehenſion, of all equity, 
as matters then ſtood, and had gained an ab- 
; ſolute 
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Then, I ſay he had none. 
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1787. ſolute title, an abſolute intereſt in the eſtate, 
Nectar In 1780, the tenant was not within the act; 
ale. and the equity was all chat time agrink 


bim. 


Here now we muſt look at the act and 
aſk this queſtion :>—was it ever thought of 


that it ſhould change the right, and give 2 
man a title which he had not before; 
in an inſtant take away the landlord's title, 
and transfer it to his tenant? The excep- 


tion left the tenant to the equity he then had, 
Lord Mafſterry 
were this appeal to prevail, by holding the 
land, would, inſtead of being the abſolute 
owner, be made an accountable tenant, not 
only for the rent, but for what he might have 


made of the land. What would then be the 


condition of the landlord who gets into poſ- 


_ ſeffion?—If he be to be made accountable for 
three years, why not for ſeven ? why not for 
ten? where is the equity to end? The tenant 


lets him ſtay in through vexation, and when 
he pleaſes, will file a bill to turn him out. 
Such an idea makes one ſhudder at what may 
be the conſequences of the determination 


ſought for by this appeal. 


| Suppoſe 


Cales in Parliament. 
Suppoſe in that time Lord Miſterry had 
wanted to ſettle or mortgage his eſtate, and 


the title deeds had been laid before counſel. 
His title would be, under this judgment and ex- 


ecution, according to the old title. The coun- 


ſel would ſee whether there were any equity 
in the tenant; and upon this point, he would 
have looked into the caſe of M urray and Bate- 
nan, and then Lord Miſterry's caſe coming 
within that deciſion, and being excepted out 


of the act, he could have had no apprehenſion 
of any title in the tenant from this leaſe. It 
being excepted and ſubject to the determina- 


tion of Murray and Bateman, could he doubt 
of it? No one could then ſee that the juriſ- 


dition would be reſtored to this houſe. Even 


when the great work of reſtoring the conſti- 


tution was in agitation, no man knew that 


the juriſdiction would be reſtored to this 


houfe. and I know many that would have 
been pleaſed if it never had. They were 
ſatisfied with that juriſdiction remaining 
where it was. Who then could foreſee, 


that there would be no occaſion for the 


ſtatute to reſtore the old equity of the land? 


But to proceed—This is a great and. ſolemn 


point, and if it were to be decided in the 
way contended for by the appellant, it Vane 
work a great milchief. | 


But 
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1787. It is ſaid, the exception left thoſe caſes to 
re the old equity. I ſay it left them to the equi. 


Lord A hi 
| KERRY, 


ty that exiſted at the time of paſſing the act. 
At that time the tenant had no equity which 
would give him a renewal either in England 
or in Ireland. This was one of the principles 
upon. nich I laid "ON: 


e ſoon 1 PRA act there was a Caſe in 
the Exchequer, Ryan and Lord Clonmore, which 


Was a very remarkable caſe, and weighed very 
much with me. There a bill was filed for a re. 


newal of two leaſes. The owner had mortgag. 


ed to Pilfworth, who filed a bill for a renewal. 


It was found, that there was a non-alienation 
clauſe, and that another. tenant had been 
put in upon the landlord without his conſent. 


When the court ſaw this, they diſmiſſed the 


bill in toto. Then a bill was filed by Ryan, the 
the mortgagor; ſays he, I am under different 
circumſtances from Pilſworth; 1 am the origi- 
nal proprietor, not a ſtranger. I am intitled 
to a renewal, for I ſtand perfectly clear of the 
objection from the non-alienation clauſe, The 
court ſaw that in one caſe all the lives were 


| gone, that in the other, one. was till remain- 


| 
| 
| 
| 


ing. , Accordingly, in conformity to what 


was lid down in the Houſe of Lords of Eng- 


land, that where one of the lives was ſtill in 
being, there was a legal eſtate for the equity 
| to 
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to attach upon, they decreed a renewal of the 
latter, but diſmiſſed the bill as to the former. 
That caſe determined, that if all the lives 
were gone, the tenant was not entitled 
to a renewal; if there was one remain- 
ing, he was. Therefore excluſive of any 
other reaſon, it would have been ſufficient 
for my determination, that all the lives 
were gone. If I had determined otherwiſe, it 


| would be in direct contradiction to the deter- 


mination in the Exchequer; and what were the 
people of this country to do, if one court of 


| equity were to decide contrary the other? 


Uniformity of deciſion is of the greateſt im- 
portance. That caſe in the Exchequer, under- 


went the greateſt deliberation, and every caſe 


of renewal that had been determined was ci- 
ted. Allthe caſes I have here, I have extract- 
ed from the notes of that caſe of one of the 


Barons. I never faw a caſe where more pains 


were taken, more judgment and ability ſhewn 


in diſtinguiſhing the ſeveral caſes; and there- 


fore that determination had the greater weight 
with me; that I might preſerve an uniformi- 
ty in the deciſions of the two courts. 


fington. There, there was a diſability in the 
lelſor or his ſon, to execute a renewal until 


the bill was filed, and the defence made to it, 
was, that the leaſe was void, 


Among 
other caſes was that of Munſell and Lord Blef- 


Another 
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Ante 193. 


Ante 170. 


Caſes in — 


n caſe was O Hara and Burke ; there 
the leſſor had not only ſold the inheritance, 
but the renewal fines, ſubject to the tenant's 


right in expreſs words. It was faid in the 


deciſion, that there could be no fines without 
a renewal, and therefore the purchaſer took 


ſubject to the renewal by the bargain. Ano. 


ther caſe was that of Jones and O'Neil. There 
was'z great difference between that and this. 


in favour of the tenant there. There was an 


abſolute agreement to renew. The lapſe was 
waived. The new leaſe had been engroſſed, 
and read over, and the ſine was proved to have 
been actually paid to-the agent, who after- 
wards failed in his circumſtances. Mr. Jones 
went to Armagh, where he broke his leg, and 


Mr. ©'Neifs father died before the return, 


otherwiſe the renewal would never have been 


a I. | 


"hho thing which: ay; much 
with me, was . the conſideration of what the 
act intended to relieve! againſt, It relieves in 


cales of mere neglect, where there is no fraud, 


unleſs there had been a demand and refuſal, 


which is made at the bar the definition. of de- 
reliction. But I think, groſs, wilful, obſti · 
nate and contentious neglect on the part of 
the tenant, is the proper definition of derelic- 
tion. Here the — s father neglected to 
8 renew. 
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renew. It does not appear that he ever called 
for a renewal. It is faid he did not know who 
the lives were. Where does that appear ?—No 
where. Sir William Ofborne depoſed, that he 
believed he had ſeen the leaſe among Mr. Mar- 
ſhalPs papers after his death. It is made an 


inference from thence, that the father did not 


know who the lives were. The evidence was 


ſo ſlight that I thought there was no ground 


for that inference. The fon did not offer to 
renew till Lord Mufterry brought his eject- 
ment in 1775, and then he thought fit to come 
and renew; That might have been mere ne- 


glet. But let us look to his ſubſequent con- 
duct to explain it. After Lord Mufterry had 


put in his anſwer, the tenant did not comply 


with: the terms of the order, which, as hath 


been faid, was fach an order as every court of 
equity would make in fimilar caſes. It was 
not conſonant to a defire to renew, to lie by 
ſo long. He did not proceed till five years 
atterwards, when Lord Mnfterry obliged him 
to examine his witneſſes. He then examines 
two. Does he then proceed ?- No; he delay- 
ed again till Lord Mſterry had been in po- 
ſeſſion three years, and then in 1783, he endea- 
vours to male Lord Maſterry his tenant, and 


prays that he fhall' account to him for the 


profits during the time he was in poſſeſſion. 
| If 


1787. 
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If you reverſe this decree, the determination 


Macon Of the court of Exchequer in Ryan and Lord 


againſt - 
Lord Mvs- 


KERRY. 


Clonmore cannot ſtand. That decree after poſ- 
ſeſſion for a length of time under i it mult be ſet 


aſide. 


I a tenant can behave as the preſent appel. 


lant has, in what light does he appear? — Does 


he ſhew that fair conduct which he ought?— 
Or is he not rather a litigious man, who 
is deſirous to keep his landlord out? This is 
either a dereliction, or a groſs miſconduct, and 
amounts to fraud, which is to be taken into 


the nee 4 a court of en 


We ds to +confeler what the confequence N 


of the | decree prayed would be. A tenant 


after giving judgment by conſent, may per- 


mit his landlord to ſtay in poſſeſſion for a num- 


ber of years. If he have aright to renew after- 
wards, the landlord cannot ſet the land; but 


the tenant will come and ſay, after having 


been ſo long without. your rent, and unable 
to ſet your Jand to another, you ſhall account 
to me for the profits you might have made, 
and then you will have money to pay me, in- 
ſtead of my having it to pay you; — and fo 
is the prayer made here at the bar; it is that 
Lord  Mufterry may account for the profits, 
and that the fines may be deducted. 


There 
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There is no doubt as to the general doAtine, 
that where compenſation can be made, and 
every thing has been fair, and the tenant has 
done equity for equity, there ought to be 
relief. wg PASTE ee 


On theſe grounds, firſt on the grand point; 
ſecondly, on the propriety and neceſſity of 
preſerving uniformity of decifion ; and laſtly 
on the miſcondu&t of the tenant, I formed my 
decree. If I have been wrong it is a conſola- 
_ to me ike 87 nn * be ann 


ur 
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Lord Mus- 
" KERRY. 
Where com- 
penſation 
can be made 
to the land- 
lord and the 
conduct of 
the tenant 
has been 
fair, he ſhall 
have relief. 


Lord Pe Aly Borde 1 ſhall firſt men- | 
tion to your Lordſhips what are the principles 


chat govern caſes of this kind, as they were 


laid down on a former day by the noble Viſ- 
count in the caſe of Boyle and Lyſagbt, and in 


which I moſt heartily concurred.” They were 
theſe, that courts of equity ought in every 
ſuch caſe to relieve againſt lapſe of time, where 
compenſation could be made to the landlord, 

provided nothing appeared, that ſhewed fraud, 
groſs neglect, or dereliction on the part of the 
tenant ʒ—alſo that courts of equity ought to 


relieve againſt the forfeiture, becauſe the ſine 
is the principal and eſſential object, and the re- 


newal is only to enforce the payment. 


Kk 


Theſe 


Equity re- 
lieves a- 
gainſt lapſe 
of time, 
where com- 
penſation 
can be made 
and there is 
no fraud. 
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1787. Theſe principles your Lordfhips:can apply to IM qurety 
MEAT; the preſent caſe as well 2s the ableſt lawyer. IM to the 
10 vs: It is no more than what] juries do every day at WW afe tt 
r. miſt prius. As to fraud, there is not the ſmall. ¶ yicati 
eſt circumſtance of it. It is ſaid, on the part ¶ made 
of the reſpondent, that, in the courſe of 34 Lordi 
years, it muſt, be preſumed that the tenant the te 
knew who the lives were, and when they fell, I ull th 
hut concealed it and neglected to rener. year te 


In anſwer to this, it is to be abſerved that knt's 
the leaſe was mortgaged by the grandfather of WM cight 
the appellant in 1731, and in the mortgage lt was 
deed, it is covenanted, that all deeds and other I dolent 

papers ſhould be handed over to the mortga- BW neſs i 

ges. That mortgage is at this day in force, WW was o 

and it. appeared, that the leaſe continued in WM was n. 

poſſeſſion of Mr. Juſtice Marſball until his WM ary t 

death, and therefore that the father of the vas in 

appellant had never been in poſſeſſion of it; ¶ nant i 

whence the preſumption is, that he did not rene 

know who the lives were. But can there be : 

the fame preſumption in favour of the land- Wh 

1 bord? — the counterpart of the leaſe was in his the ap 

A | policſhon. If any fraud is to be-preſumed, it be ha 

KO is on the part of the landlord. His not apply- it to 

iog to the tenant to renew, is rather a ground dill, o 

to preſume fraud in lying by, to ſuſſer a for- I pear t 

feiture to incur. That U do not by any means on; ſ. 

1 to charge upon reſpondent, but ¶ to hin 
SS ſurely 
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to Il furely none can be imputed to the tenant, As 1787. 
er. i to the lapſe of time, it is faid in the printed wre 5 
at cafe that 34 years had elapſed without any ap- 


LOA Kos- 
plication for a renewal; ſee how that time is Xr. 


art Wl made up. The cefliontent would have your 
34 Wl lordſhips believe that there was a default in 
ant the tenant. But the firſt life did not drop 
ell, till the 5th of Feb. 1761; the tenant had one 

year to renew; ſo there was no default 'till the 
17 80 gh of Feb. 1762. The ſecond life (the appel- 
that WH hnt's father) died in 1770, conſequently but 
r of Weight years had elapſed in the father's time. 
rage lt was ſworn by two witneſſes, that he was in» 
ther dolent, diſordered, and paralytic. One wit- 


deſs indeed for the reſpondent ſaid that he 
Drce; vas only gouty, but be that as it may, there 

d in Wh was no evidence to ſhew that he was guilty of 
- bis {MW any thing but mere neglect. That no fraud 
the Wl was intended, appears clearly. from the cove- 

F it; ¶ cant in the marriage ſettlement of 7365 1 
not rene] from time to time.“ 


land- When the father died which was in 1 770, 

g his che appellant was under age. By the covenant 
2d, it be had a year to renew. That would bring 
pply- JW it to 2771. From thence to the filing of the 
ound I bill, only four years elapſed, and it did not ap- 
for- pear that he had then the leaſe in his poſſeſſi. 
means on; fo that no great neglect is imputable 
t, but to him on the fall of that life. The laſt life 
ſurely K k 2 dropped 


2 1774s there was no neglect, and the bill was 


- . the fall of the laſt life, and the bringing of the 
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dropped in December 1773. Until December 


fed in June 1775, ſo that the whole neglect 
imputable to this unfortunate family is only 
13 years after the fall of the firſt life, four 
after the ſecond, and after the third only ſix 
months. There have been many inſtances 
where che courts have relieved after much Ion 
ger neglect. The caſe of Munſel and Lord 
Bleſſington 1 have perfectly in my recollection, 
I was counſel in it myſelf; but I never. 
theleſs directed a copy to be taken from the re. 
giſter's notes reſpecting the dates. The origi- 
nal leaſe was made in 1692. The fine to be 
paid on renewal was 500l. That was really 
an object — The firſt life dropped in 1704, 
the ſecond in 1729, and as the noble Viſcount 
has ſtated, the landlords were incapacitated to 
renew till the year 1732. In that year, Char. 
Lord Blęſſington died without iflue, and then 
Lady Mountjoy and her fon (afterwards Lord 
Bleſſington) had power to renew. In 1736, 
and not till then, a bill was filed, but no pro- 
ceedings were had on it. In 1751 the laſt life 
dropped, and an ejectment was brought; and 
then in 1756, a bill was filed five years after 


ejectment. No caſe could be more litigated then 
* . and Bowes, who was then Lord Chict 
Baron, 
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Baron, decreed a renewal upon payment of 
fines according to the computation eſtabliſhed 
in Sweet and Anderſon. That decree Was ap- 


had been a much greater lapſe of time than in 


before the bill was filed, and therefore it is a 

ſtrong authority to ſhew that where all the 

lives are dropped, courts of equity can relieve 
as much as if one life had remained. 


The noble Viſcount to combat this has cited 
a decree of the court of Exchequer, and has 
ſtated that as to one denomination there was 
a decree: for the tenant, . becauſe one life ſub- 
ſiſted; and as to another the renewal was 


| have heard from one who was counſel 
in that cauſe, that the determination went 
on a clauſe of non-alienation. A bill had been 


on to that clauſe; but afterwards when the 
original tenant took a re-conveyance and filed 
a'bill, then the court refuſed to decree a re- 
newal, becauſe they ſaid, the eſtate was gone, 
and nothing remained to be re-conveyed'by 
the mortgagee. If the decree had been made 
on the ground that all the lives were gone, 
there ought to have been an appeal. -It was 


pealed from, and affirmed. In that caſe there 
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the preſent. The three lives were all gone 


Equity re- 
lieves even 
where all 
lives are 

dropped, 


» 


refuſed, becauſe the three lives were gone.- 


filed by a perſon, who claimed in contradicti- : 


contrary 
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lant's conduct during the ſuit. 


Cafes in Parliament, 
contrary to a number of caſes which have been of 
determined hete and ratified i in England, of tl 
* {wel 
When we peak of the lapſe of time, and of tbe 
the effect of it, let us attend to the value of tled 
things, and that will remove every doubt. ing 


The fine was only 20l. the intereſt on that at not 
61. per cent. would be but 1]. 4s.—The value der 


of the lands is perhaps from 3ool. to 5ool. per men 


annum. To think that any man in his ſenſes to 
would riſk ſuch a property from fraud, in {Wl {pce: 
order to fave 20l. or defer paying i it to ſave canr 
the intereſt which is but 11. 48. is abſurd. In had 


Munſel and Lord Blefſington, the fine was an favo 
object. Here the ſum tendered by the appel. und. 


lant was the utmoſt that Lord Mufterry could for a 
be entitled to. The four fines with the inter- plair 


eſt amount to 1081. only, and for that ſum (| Auf 
_ the noble Lord feeks to get an eftate of about now 


g59ol. per annum. That would be req} to the fron 
higheſt degree. | | aſide 


Arguments have been ain from the appel Was 
I did not think gave 
that this could have been relied on ſeriouſly, Vas 


But let us fee what this conduct was: The ap- The 
peltant had made the tender on the 6th Ju, it t. 
(not ſhortly after the ſervice of the ejectment, i Part: 


as is ſtated in the reſpondent's caſe, but on 
that very day). On the zoth of the ſame 
month, the bill was filed. So early as the 21ſt 

5 — 7 0 
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of Fuly, the order was made upon the motion . 
of the reſpondent for a dedimus to take the an- 
ſwer. By the eſtabliſhed rule of the court, 
the plaintiff is upon ſuch an application enti- 


tled to an injunction of courſe, inſtead of hav- 
ing terms impoſed on him. 


That rule was 
not in the preſent caſe obſerved. But an or- 


der was made upon the plaintiff to give judg- 


ment in the ejectment; to pay the rent due; 
—to give ſecurity for the meſne rates, and to 
ipeed his cauſe. It was an order for which I 
cannot ſee any foundation; 


$93. 
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If the appellant 


had applied to the court for any extraordinary - 


favour, it might have been right to put him 


plaintiff is put under terms, which were the 
cauſe of all the ſubſequent conduct, that is 
now called litigious. 
from, I am convinced would have been ſet 
aſide. But where does this litigious conduct 


appear ? When that order was made, there 


was no ground for that cenſure. Mograth 
gave conſent for judgment immediately. This 


Vas the only thing he had in his power to do. 


The order itſelf took away his credit, and with 
it the ability of complying with the other 
parts of it. With the greateſt difficulty he 


| Faiſed the ſum of 3271. which was five pounds 


and ſome ſhillings ſhort of the rent due; this 
he 


That order, if appealed 


under terms; but here the defendant applies 
for a favour, which he not only obtains, but tage 


. 
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he paid to the reſpondent, but ſecurity for the 
meſne rates he could not give, and on that ac. 


count Lord Maſterry was allowed to take out 
execution on the judgment. It is ſaid that 


that judgment is decifive. But I ſay to this 
hour it is not deciſive. Can it be ſaid that a 


court of equity on hearing the cauſe, had not 


that judgment under its controul? The order 


was ſubject to the court of Chancery, in which 
it was conceived, and conſequently the judg- 
ment founded upon it, and both are now ſub- 
ject to the controul of this Houſe. 


I have hitherto ſaid nothing of the tenan- 


try act, in order to ſhew that independent of 


it, the appellant is entitled to a decree, 


The principle ſo much relied on, is, that the 
Houſe of Lords in England, being the dernier 
reſort, the laſt determination there eſtabliſhes 
the equity of this land. I deny that principle. 


There can be no doubt that, if there had been 
then an appeal to the Houſe of Lords of Eng- 
land, the Chancellor would have adhered to his 
former opinion in the deciſion of Murray and 


Bateman. But was not the equity of this coun- 


try as much eſtabliſhed by the determination 
of his predeceſſors through a numerous ſucceſ- 
ſion of caſes? Shall it be in the power of one 
Lord Chancellor to overturn the equity that 


had 


r the 
t ac- 
2 Out 
that 
this 
hat 2 
| not 
order 
zhich 
judg- 
ſub- 


2NAn- 
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had been laid down in a ſeries of determinati- 


ons, and to fay, that his deciſion laſt given 


ſhall eſtabliſh the equity of the land? That is a 
doctrine 1 deny. 


Let us now conſider the act. It is in the 
memory of many, and in my own particular 
knowledge, that that law was framed pur- 
poſely to remove the impreſſion that had been 
made by the opinion of the preſent Lord 
Chancellor of England, in that caſe of Murray 
and Bateman. But conſider what was then 
the ſituation of this country. The' dernier re- 
fort was then in the lords of England, We 
ſtood in a different relation to England from 
what we do at preſent. It was neceſſary to 
be on a good footing with the Chancellor of 
England. It was neceiſary to treat him with 
delicacy: The act therefore was dexterouſſy 
and cautiouſly worded, not to give him of- 
fence. It did not impeach his deciſion as 
wrong, and contrary to the equity of the land; 
for then we ſhould have been certain that it 
would have been thrown out. The hiſtory of 
the proviſo is curious. There was no ſuch 
clauſe in the bill when it paſſed the commons. 
Great application was made to oppoſe the bill 
on both ſides of the water. It was uſual in 
England to refer our bills to the Attorney and 

| , Solicitor 
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Solicitor General (a), and ſome of thoſe At. 
tornies and Solicitors General have given them 


| 12559 over to a lower claſs of people, who made a 


* KERRY, 


| practice of deriving profit to themſelves by al. 


tering them. This proviſo was there inſerted 
no one knows how !—but there is not a Lord 
who hears me, that does not ſuſpect, that it 
was done by private application. It often 
happens that fraud defeats its own end. Thoſe 
perſons, whoever they were, that procured 
this proviſo to be added to the act, did not 
know that it would have no operation, at leaſt 
none that would anſwer the purpoſe it was in. 
tended. It cannot operate on any part of this 
act, but ſuch as is introductory of a new law 


(6). If it could have any other and ſuch as is 


contended for, it would repeal the preſent equi- 
ty for ſo much, and ſo the legiſlature who 
meant to eſtabliſh the old equity of the land, 
would in fact have deſtroyed it. It does pro- 
vide that nothing therein contained ſhall affect 
ſuits commenced before the 15th of May 1780, 
that is, ſuppoſing it to be a new law; for if it 
were in force before, ſuits commenced before 
that time muſt have been ſubje& to its opera- 
tion. It has been ſaid that Lord Migſterry was 
in a on the 7th of September, at the 


time 


( Vid. Lord Mountmorres's Hiſt. nil Parl. 1 vol, 57. 
(5) Alluding to ſection 3 1d. of the act, 
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time of the paſſing of the act, and therefore 


that it was concluſive againſt the appellant. 
But have I not ſhewn that the judgment was 


ſubject to the order of the court of Chancery, * 


and conſequently is now ſubject to the order 
of this Houe? It is ſaid it was an ejectment 
on the title. 
ment for non- payment of rent, it would have 
ſet up the leaſe; 


judgment and execution were ub to the 
order of . Houſe. 


nab ein ie h en 


Lord Mufterry if he ſhould be obliged to ac- : 
count for the profits of the land for the time 


that he has been in poſſeſſion. Is not that the 


caſe of every landlord, who recovers under an 


Habere for non-payment of rent? Muſt they 
not always account for profits, if the tenant 
chooſe to redeem ? 


himſelf by going into poſſeſſion. 
clearly within the meaning of the act, and the 


proviſo does not in any fort prevent it, for it 


affects only that part which introduces a new 
law; otherwiſe it would be a repeal for ſo 


A motion 


True; for had it been an eject. 


but be that as it may, the 


But if there be any hard- 
ſhip on Lord Maſterry, he has brought it on 
This caſe is 


KERRY. 


308 
1787. 


Caſes in Parliament. 


A motion was made to reverſe the decree 


—— 
Mackara "of the court of Chaney upon which the 


. againſt 


Lord Mus- Soul divided ; 


: a 


| 6 Jour: 117. 


6 Jour. 120. 
123 


Contents . 


Not-ContenWs 5. 


It was then ORDERED and. ADJUDGED, that 
the appeal be diſmiſſed and the decree therein 
complained of affirmed. 


On Monday, the 14th of May, the appel- 


lant preſented a petition to the Houſe, ſtating 
that the merits of his appeal had not been ſut- 
ficiently laid before the Houſe, and praying 
their Lordſhips to order the appeal to be re- 
heard. On Monday, the 21ſt of May, the 
_Houſe proceeded to take the ſaid petition into 
- conſideration, when the Earl of Carhampton 


moved, that the prayer of the petition might 
be granted. In this he was ſupported by 


Lord Viſcount Pery ſingly, who in the courſe 


of the debate, in order to obviate the objec- 


the opinion of the Judges upon the tenantry 


tions made upon the ground of the danger of 


admitting re-hearings, propoſed that the mo- 
tion ſhould be, that the prayer of the petition 


ſhould be granted, for the purpoſe of taking 


act, 


ree 


the 
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ing put reſpectively upon the amendment and 
upon the original motion was negatived with- 
out a diviſion.— A motion was then carried 
without a diviſion that the petition ſhould be 
rejected. Eh 4 5 

The Lords who ſpoke in this debate againſt 
the petition were, the Lord Chancellor, the 
Archbiſhop of Caſhell, the Earls of Hill/bo- 
rough, Bellamont, and Farnham, Viſcounts 
Mountgarret and Mountmorres, and Lord Earls- 


fort. | 


Their Lordſhips objections were grounded 
partly on the weakneſs of the ſuggeſtion of 


8 
act. This was oppoſed; and the queſtion be- 1787. 


— puumn 
MackArR 
_ againſt 

US= 
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the petition, but principally upon the inexpe- | 


diency in general, of admitting re-hearings of 
cauſes determined by the Houſe of Lords (a). 


(a) The foregoing ſtatement of the proceedings upon the 


petition for re-hearing is taken from Yern. and Scriv. 192.— 
1 do not apprehend that it is to be inferred from the rejecti- 
on of the petition, that the Houſe of Lords would in no 
Palſible caſe re-hear an appeal; on the contrary, the objections 
in the above caſe being grounded partly on the weakneſs of 
the ſuggeſtion of the petition, ſeem to imply, that if the ſug- 
geſtion had been ſtronger, the petitioner might have had grea- 


ter chance of ſucceſs. I am aware however that one noble 


Lord 
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Lord argued with conſiderable force againſt wheat an ap 
peal in any caſe; for he has condeſcended to publiſh his ar- 


3 gument.— Vid. Lord Mountmorres, Hi iſt. trio Parl. 2 vol. p. 
Mos 201.— Whether the Houſe adopted the opinion of this noble 
unn nv. Lord, or were diſpoſed to carry his doctrine to the extent to 


which he has urged it, I have not been able to learn; but I 


confeſs his Lordſhip's argument, though extremely ingeni- 


ous, and diſplaying profound parliamentary knowledge, has 
not wrought perfect conviction in my mind. His Lordſhips 
conſtruction of the 79th (a) ſtanding order, relative to the 
re-hearing of cauſes is founded upon two principles, iſt 
That cauſes were. not originally heard by the Lords of Eng- 
lard, but by ſele& committees of that Houſe : From thence 
his Lordſhip infers, that the order might apply to re-hearing 


a cauſe before the Houſe, which had been originally diſ- 


poſed of by the committee.—2dly, That all judicial matters 


remain in the ſame ſtate from one ſeſſion to another; and if inter- 
rupted by prorogation or diſſolution, are taken up at the point 


where they were diſcontinued, ſo that the order might apply 
to the Houſe proceeding to hear in a ſucceeding ſeſſion the 
remainder of a cauſe which had been partly heard in a former 


one. Neither of theft principles appears to my humble judg · 


ment to ſupport the noble Lord in the extent of his argument: 
The committee or delegation to which his Lordſhip alludes, 
was in his opinion conſtituted under the authority of the ſtat. 


14 Ed. 3. c. 5. which opinion, he thinks, is fortified by the 


| frequent appointment of #riers of petitions, conſiſting of a ſele& 


number of the Lords, and Judges. But the ſtrength of this 


. reaſoning is ſomewhat weakened, iſt by obſerving that riert 


were appointed before the ſtatute, of which there is an inſtance 


in 6 Ed. 3. Vid, Elfynge Parl. 251. 252.—2dly. From what is 


ſaid by Lord Coke, that the office of tirers of petitions was 


to 
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to try whether they were reaſonable and good, and neceſſary 1787. 
to be offered and propounded to the Lords. 4 Inſt. 11.— 


and laflly, by examining the ſtatute itſelf, which appointed = 
wis delegated power, not ſo much to determine cauſes by L thee | 


way of appeal or writ of error, as 10 redreſs delays of judgments 
in the King's great caurts, and it was only when the committee 
found the caſe delayed by difficulty, that they were autho- 
ized to have the tenor of the record brought before them, 
which being done, it was by them to be laid before the next 


raliament, and there a final judgment was to be given. 


4 Inf. 67.—Io arguing upon his ſecond principle, Lord 
Mountmorres obſerves, that had the order, inſtead of ſaying 
© that petitions for re-hearing cauſes which have been heard 
in the whole or in part, &c.” ſaid, * cauſes which have been 
« decided in. this Houſe,” the conſtruction contended for by 
Lord Pery would be manifeſt. To this it may be anſwered, 
that had the order ſaid “ cauſes not decided in one ſeſſion 
ſhall be com inuꝛd to the next, &c.”—his (Ld. M's.) con- 
firuftion- would be manifeſt. Beſides the order expreſsly 
provides for cauſes which have been heard in the whole, which 
indeed the word re-hearing alſo fully imports, for it means 
zoing a ſecond time through a cauſe which had been already 
diſcuſſed and determined, —Whereas taking up a cauſe in a 
ſucceeding ſeſſion at the preciſe point where it was diſcontinu- 
ed in the foregoing ſeſſion, ſo far from implying, ſeems to 
exclude- the idea of repetition.——But I am apprebenſive 
that 1 am going too far; that | may be cenſured as tranſgreſ- 
bog the province of a reporter and aſſuming the hazardous one 
of a commentator. Therefore upon a topic of ſo delicate a 
rature as this, 1 ſhall forbear further obſervation, and content 


wyſelf with refering to ſuch authorities as I have met with | 
that. appear applicable to this point, adding at the concluſion | 
acaſe which occurred in the Britiſh Houſe of Lords, with a 


note of which. I have been fayoured——* Parliament may err, and 


error 
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error in Parliament ſhall be reverſed in Parliament. Bro. Abr. 
Tit. Error. pl. 65. pl. 68. and he refers to the Year Book 21 


Ed. 3. 46. 7 H. 6. 28. 1 fl. 7. 19.—Crompt. Juriſd. 12, 


Arcana Parl. or Dr. Smith's Authority of Parl. 67, 68. Error 
in Parliament cannot be reverſed but by another Parliament. 
Bro. Abr. Tit. Furl. 16. Sir Robert Atkins Power of Parl. 98. 

—“ All men are fallible, and Parliaments may err and do 
& err many times and therefore commonly ſecond notions and 
«ſecond thoughts are better, and conſequently ſecond judg: 
4 ments, ſo there lies even an appeal from the firſt judgment 
«in Parliament, but it muſt be ftill to the Parliament, as the 
«law books ſay, Error en Parliament convient eftre reverſe per 
Parliament, that is, in another Parliament, or another {c{- 


44 ſion, not in the ſame.” — The Caſe lated concerning the juci. 


cature of the Houſe of Peers in point of appeals. p. 65.— — And 


E 4 for matters of appeal there doth lie one to the next Parliz 


« ment, or the next ſeſſion: but it will be ſaid, that is to the 
* ſame perſons and what hopes of any remedy ; for they vil 
«© make good their own acts. To this is anſwered, it is what 
ce the law of the land has eſtabliſhed ; we muſt not be wiſer 
te than the law; it is what our anceſtors thought ſufficient, 
& what has been the practice of all times, and if we leave poſ- 
te terity in as good a condition as our -anceftors left us, they 
« will have no cauſe to complain, and we muſt preſume that 
< courts of juſtice will do juſtice, and will do right, that upon 
& better reaſon ſhewed upon the appeal, they will alter their 
minds, and give better judgment: they have done fo berei- 
e fore : How many judgments of Parliament have been reverl- 


* ed by ſucceeding Parliaments? and where there is cauſe 


« for it we muſt hope they will do ſo again.” The grand 

queflion concerning the juriſdiion of the Houſe of Lords flated 
and argued, 99, 100.—On the other ſide, Sir W. Blackſtone ex- 
preſſes a poſitive opinion, that the ſentence of the Peers is 


s final, deciſive and irrevocable ; ; no appeal, no correction, 
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« ht even a review can be had : and to their determination; 
« whatever it be, the inferior courts of juſtice muſt conform, 
* otherwiſe: the rule of property would no longer be uniform 


« and ſteady.” 1 Bl. Com. 11. And i in the following caſe, 
the argumentum ab inconvenienti appears to have had a pow- 
1 N & intereſt aprt be ut fit finis litium. | 


Sr Thomas Broughton, brother and heir at law of Bryan 


"NR Does | 
- againſt n : 
; The Widow and deviſee of N B. Oelen. | 


Upon a writ of error before the Lords from the judgment 
of the King's Bench, the queſtion was whether the right of 


preſentation to a living was deviſed by Sir Bryan to his widow 
ud paſſed by the will ?-or was not deviſed and went to the 
heir at law? Upon a Quare Impedit brought, the Court of 
Common Pleas was unanimouſly of opinion, that the preſenta- 


ton did not paſs by the will, but went to the heir at law. 


On a writ of error returnable into the Court of King's Bench, 


that court did unanimouſly reverſe the judgment of the · Court 


. 
1787. 
— — 


MAGRATH 


againſt 


Lat Mus- | 


KERRY, 


of Common Pleas. From this judgment, a writ of error 


vas brought returnable into the Houſe of Lords. On queſ- 
tons put to the Barons of the Exchequer, the Chief Baron 
ad two'other of the Barons attended, (the fourth abſent by 
ſickneſs). The Chief Baron was of opinion with the Judges 
of the King's Bench, the other two with the Common 
Peas—Lord . Apfiey (then Chancellor) and Lord Cambden 
vere 'of opinion with the Judges of the Common Pleas. 
The Lords divided and were ten and ten; upon which the 
aſt judgment, to wit, the judgment of the King's Bench, 
vas affirmed in fayour of the opinions of five Judges againſt 
fs, and againſt the opinion of the Chancellor and Lord Camb- 
dien. 


Lt 
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1587. den. This determination of five Judges againſt eight made 
Lo —) ſuch a noiſe, that the Duke of Richmond, in the Houſe figni- 
MAGRATE fiod that the caſe had rung all over Landon, and brought in a 
1044 70 vs- petition and. moved e for a — | 


KERRY, 


'E 


Lord Camppen got up and ſaid, © True it is, that the 


determination has been againſt the major opinion of the law; 
and tho? it is a very ſeyere determination, yet it would be a | 
very dangerous precedent to ſuffer a re-hearing : for there 
would be no end to the miſchief; and much better that the 
party in this cafe do ſuffer, than give an open to the univer- 


fal injury, that would follow from permitting a re-hearing : = 
Though I would be glad (if it were poſſible) ſome mode 1 T. 
could be ſtruck out for the relief of che party. Gx0s 

t | e the E 


The Lords unanimouſiy reſolved againſt a re- hearing on a 
The Duke of Richmond ſaid a great deal of their Lordſhip's Far] « 
hononr being i , andthe noiſe it work make of ind 
over the world. 5 


; . by the name of Goocher * 
- &. Jobn againſt the biſhop of Winchefler and Hill. — in Coup. 
94- and 7 Bro. P. C. 353. Mr. Juſtice Blackfone mentions 
that the judgment of B. R. was affirmed without a diviſion, and & * 
that one ground of the motion for a re-hearing, was that the WI exam 
majority of the lords were clearly for reverſing that judgment, after 
though by a ſurprize, they did not divide the houſe. This ac- * 
8 count varies from the above note, and I have had no opportunity "af 
1 | of conſulting the Journals of the Britiſh TOE to aſcertain Lord, 
Wich ſtatement is the true one. deen! 


And 


t the 


Goodyer 
1 Cowp, 
zentions 
ion, and 
that the 
dgment, 
This ac- 
zortunity 
aſcertain 


INDIX 


| A P P E N DI X.—No. I: 


THE charge given by the Chairman, Ns. 1. 


Gon SmiTH, Eſq. afterwards a Baron of * . 


the Exchequer to the j jury, January 24, 1764, 
on a commiſſion of inquiry, whether Nicholas 


Farl of Ely, be an idiot, or a perion of unſound 
mind. 


\& Gentleien * the Jury, | 


on 


Tun inquiry has been very 1 ; the 
exathination of witneſſes has taken up five days, 


after fitting till near five o'clock every day, | 
and the perfonal examination of the noble | 
Lord, who is the object of our inquiry, bas 
been lotiget than, I believe, is uſual in ſuch caſes. 


And I am deſired, almoſt immediately after- 


vatds, to give you a charge. I wiſh that 


the counſel on each fide would have aſked a fur. 
ther day to ſpeak to the evidence, in which 


caſe I esel to have digeſted the notes 1 


L 12 had 


— — —— — — 
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had taken, and to have come prepared to offer 
you my thoughts more accurately and more 
fully than I ſhall be able to do on this ſudden 
call. However as there ſeems to be a general 
inclination to cloſe this commiſſion to day, it 
becomes me to acquieſce. I hope therefore 
you will think that I perform my duty ſuffici. 
ently on this occaſion, if I give you my opinion 
in general concerning your office on this in- 
quiry, and if I refer you to the notes, which 
I obſerve ſome of yourſelves have taken, to 
apply the particular teſtimony of the wit- 
nefles, and the perſonal examination of his 
Lordſhip, to the general rules of law, which! 
ſhall propoſe to your conſideration. 


% Your duty is in the firſt place, to try whe- 
ther this noble Lord is an idiot, or a perſon of 
unſound mind. If you are of opinion, that 
he is neither the one nor the other, you are 
only to find that he is not an idiot, nor a per- 
ſon of unſound mind. If you think him an 
idiot, you are to find that he is an idiot, and 
has been ſo from his nativity. If you think 
him not an idiot from his birth, but that he 
is of unſound: mind, you are to find fo, and 
from what particular time he has been of un- 
| ſound mind. And in either of theſe latter caſes 
you. are to go further and find his real and 
perſonal eſtates; and the remainders and re- 

verſions 


fler 
ore 
den 


era} 


„ 
fore 
ci 
nion 
in- 
hich 
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bis 
ich! 


Whe⸗ 
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they have appeared to you in evidence, and Lord Eur" * 


alſo of what age his COTE is. 


« As a'the Juſtice of your inqueſt will chiefly 
depend on a proper conſideration of his Lord- 
ſhip's legal ſanity or inſanity, it is extremely 
material, that you ſhould rightly underſtand 
the legal meaning of the words idiot and un- 
ſund mind. I ſhall therefore endeavour to ex- 
pain theſe words to you, with all due defer- 


may differ from me in opinion. 


6 Idiocy i is a elec) inſanity of mind from 
the birth of the party; ſo that inſanity of 


mind is the genus, of which idiocy is one ſpe- 


cies, for an idiot may be defined, a perſon of 
Sen mind from his birth. 


«6: There | is but one other ſpecies of inſanity 


ence to my brethern of the profeſſion, who 


1 Inſt. 246. 
b. 247. a. 
3 Mad. 44. 
4 Rep. 126, 


LG 


of mind which the law regards on inquiries of 2 3 
this ſort, and which is called accidental or adventi- * 580. 


tious infanity by my Lord Chief Juſtice HALz. 
As where a perſon having had a competent uſe 


of reaſon, loſes it by ſome diſtemper in the hu- 
mours of the body, or by a hurt in the brain, 
or its organs, or by the violence of difeaſe, as 
afever, or palſy, or the like. And this is ſub- 


Pe into that, which is periodical and has 


1 Hal, Hiſt, 
31. 


mw 


. 


Caſe m 


, hycid, internals, and, that which. is permanen 


bY er Without intermiſſon, This adventitious, inf, 


nity was at the common law, called lunacy, 
and is generally called ſo at this day. But the 


: words, unſound mind, and: un/ound; memory, hav. ! 
ing been adopted, in. the, reign. of Edward: the 
iſt, the one by the, ſtatute. of Neſtminſter the 


ad, and, the other by, the, ſtatute de, nadi 
levandifines, they, have been fince.then ſometimes 
indiſcriminately, uſed; in our law, to. ſignify, 
not, only lunacy, which. is a periodical madneſ, 
hut, alſo a permanent adventitious inſanity. as 
diſtinguiſhed from idiocy. But that I, may 


avoid perplexing you by a multiplicity of 
- , Words, I beg, that in the remainder of what 


I, ſhall, ſay when I; mention the word lunaq;, 


You, may underſtand me ta mean hoth period: 
cal and permanent adventitious unacy. 


<< I ſhall now take the liberty for your clear. 
er information, to obſerve upqn what, founda. 


jon commiſſons of, this ſort qut af his majeſ 


tyss high court of, Chancery are grounded, 


= what,, have. deen the opinions, of, ſome 


learned. judges cnerrpingthe.mepig.af- the 
baths and gſcund mind. 


« By the.com Jays taking. ax the po 


tical, father and guaxdiap of all his abi, 
BY haye.the. cars of the. perſons and perſonal 


eſtates 


clear.) 
und3- 


majeſ. 
nded, 
; ſome 
* the 


he po- 
bjedts, 
xſonal 


eſtates 
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ettates of all thoſe, who from their want of un- 


derſtanding are incapable of taking care of 


It =Y 


themſelves, and for this reaſon the kin g's com- 


mittee ſhall by the common law have the cuſto- 


dy of the perſons and perſonal eſtates of all 


idiots and lunaticks,' to the end that proviſion 
may be made againſt their waſting their pro- 
perties, « er their injuring their own Perſons, or 
the perſons of ther fellow-ſubjefts. 


6 And by the Sickte de prerogativd rel, I 7th 


Edward ad. chapter 9. and 10. the king ſhall | 
have the real eſtates of idiots 10 his own uſe, 


only finding them neceſſaries; and he ſhall 
provide for the ſafe keeping of the real eſtates 
of lunaticks, fo that they ſhall have a compe- 
tent maintenance out of the profits, and the 
reſidue ſhall be kept for their uſe, to be deliver. 
ed to them, when they have recovered their me- 
mory; and the king ſhall take . to his 
own uſe. : 


5 e law preſumes an idiot © incapable of 
ever” attaining 2 competent degree of under- 


ſtanding to govern either himſelf, or his eſtate ; ; 


4 Rep. 126. 
2 Inſt. 14. 
Reg. Brev, 
a6 


7. 
F. N. B. 532, 


therefore the king may grant the cuſtody of the 
perſon and the Profits of the eſtate during the 


life of the idiot without account, except for 


neceſſaries, and all acts ever done by the idiot, 


to * his eſtate, ſhall be e However 


ie 
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it may not be improper.to obſerve, that, at 


oY 5 leaſt fince the revolution, the crown has always 


granted the ſurplus profits, of the eſtate of an 
idiot to ſome of his family. 


« But the law preſumes that a Fan is 
capable of recovering that underſtanding which 
he has loſt; therefore the cuſtody of his per- 


fon and eftate ſhall be granted to the committee, 


a r Hal. P. c. 


F. N. B. 531. 


only during pleaſure. And this committee de- 
ducting a ſuitable maintenance for the lunatick 
and By family, ſhall from time to time account 
in Chancery for the ſurplus. profits, and ſhall 
pay them over, either to the lunatick, if he re- 
covers his underſtanding, or to his legal repre- 
ſentatives after his death. But all acts done 
by him during his lunacy to bind his eſtate 


hall be avoided, 


( In favour of b liberty, 80 of that dominion 
which by the law of nature men are entitled to 


over their own perſons and properties, our law 
_ preſumes, that every perſon who has attaip- 
ed the uſual age of diſcretion is of ſound mind 


until the een is proved. 


In order to come at this N the 2 | 


in former times was on a petition to the Lord 


Chancellor, ſuggeſting idiocy, or lunacy in a 


| hana perſon of a competent age and veri- 


fied 
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fied by affidavit of facts, to iſſue a writ to the No. 1. 
ſheriff or eſcheator of the county, where his WS us 
reſidence was, to try by a jury and perſonal Ct. 
examination of the party, whether that ſuggeſ- 

tion was true or not. The practice of latter 
years has been to try theſe matters under ſuch. 

a ſpecial commiſſion as this, N Which 1 | 

have been ſworn, | 


«1 ſhall now beg leave to mention x the opi- 
nions of two learned judges, the one concern 
ing idiocy, the other concerning upſornd. 
mind, 


8 Mr. Juſtice Fitzherbert, in his Natura Bre- : 534, 
vium, ſays, that if a man had ſuch ag under- 
ſanding as to know his letters, or to read by, 
teaching or information of another, it ſeems he 


Is * to be deemed an idiot, : [4 


« And Lord S HARDwICkE in 580 
Barne/ley's caſe, 2 Eg. Abr. ſays, God forbid. 
that a zveakneſ5 of mind only ſhould be a ſuffici- 
ent reaſon for granting the cuſtody of the per- 
lon and his eſtate. For then drunkards, violent 
careleſs, and filly people would all be taken in; | 
and it ſeems there agreed by the counſel on 
both ſides, and by the court, that men who may 
le improved by time or inſtruction, though of 
weak underſtanding are not within the mean- 


ing 


ds of the words unſound mund or unſeund me. 


. 
Lord Bi bers , 


| | „As to- theſe words ee a e 
me leave to add Mr. Locke's' opinion concern. 


ST cs ing the! importance of the memory. He faqs, 


that the memory is as it were the ſtorehouſe 
of our ideas; and that memory in an intellec- 
tual creature is neceſſary i in the next degree to 
perception. It is of ſo great a moment, that, 
where it is wanting; all the reſt of our faculties 
are in a great meaſure uſcleſs, and that we in 
our thoughts, reaſonings, and knowledge, could 
not proceed beyond preſent objects, were it 
pe for Wann of our memories. 


55 -Upbre the Abele: gentlemen; in my appre- 
huenſion, what you are chieffy to conſider is, 
whether from the ſtate of this noble Lord's 
bodily health and education, ſince his child- 
bood j and the teſtimbony of the witneſſes on 
: both ſides; and* his perſonal exarttination, he 
appears to have a mind capable of acquiring, by 

the improvement of his Health; and by converſa- 
tion and ãnſtruction; z competent ſhare of utt- 
derſtanding to enable him to govern himſelf 
er bis eſtate; and a memory ſufficient: to retain 
the knowledge which he- may ſo acquire: if 
a ks e eee . you ought 2 
find 


find that he is not an idiot, nor a perſon of * No. 1. 
unſound mind; if you think he has not ſuch 17e 
a capacity, then you ought to find agreeable to 

the diſtinctions which 1 before mentioned be- 

tween idiocy and adventitious e of 
mind.“ 


r n * 
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THE. Lord Chulncalion: Bowzs' reaſons for 


Rocsrozr. ſetting aſide the reſtraining order, and reful- 


. 


ing a new commiſſion, delivered the 11th Feb, 


1767, were to the following effect: 


e That this was a cauſe of more importance 
than he ever knew in the court ; that the va- 
lue of the property was very great ; but the 


conſequence of it, as to the ſubject, was much 
greater: That no inſtance was produced to 


ſhew that a finding in ſuch a caſe againſt the 
crown had been ſet aſide; that an attempt to 
ſet it aſide muſt make a judge, to whom the 


application was made, well conſider the con- 


ſequences that might attend it; that if the 
words unſound mind have a legal ſignification, 
the inquiſition having returned Lord ELx of 
found mind, to ſend the matter to a further in- 
quiry would be a departure from the legal im- 
port of that expreſſion, and give an open * 

. | the 


Appendir. 
the conſtruction contended for; that by un- 
ſound mind was not meant a deprivatiot of 
the faculties of reaſon, but a degree of weak- 


neſs ; that if that came to be the queſtion, 


2 new ſcene would be opened; that if the 


crown in right of the prerogative could iſſue 


commiſſions to try, whether the party was of 
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ag ani 
Lord ELY. 


ſufficient underſtanding, - to manage himſelf 


and his affairs, it would be very vague and un- 


*. certain, and an open would be given to invade 
* the liberty of the ſubject, and the rights of pro- 
ö perty; that in his private ſenſe, unſound 
mind did not relate to a degree of weakneſs, 
but incapacity : that it was never known, that 
nce there was an application for ſuch a commiſſion, 
Va- 


on account of an intereſt the petitioners had, 


is always on behalf of the perſon, and that he 


poſition, and deceit of all kinds, and againſt 


diſſipate their property, but that it had relation 


the general principle of prerogative : that eve- 


ſion of property, who might be clearly ſaid 
5 not 


the which might be affected; that the application 
thought, if there was not this reſtriction upon 
the exerciſe of the prerogative, the whole ceco-. 
nomy of the law would be overturned: that 
the law had wiſely provided againſt fraud, im- 
thoſe acts, that might draw in weak perſons to 


to particular acts, that muſt ſtand or fall by 
their circumſtances, and did not proceed on 


ry day's obſervation preſented perſons in poſ- | 


_ — 


. 
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Wo. u. not to have a capacity to manage, but chat they 
— were a prey for art and fraud, and yet the re. 


Lond? 


r. medy was not by application to the preroga. 
tive, nor did our law know what the civil 
law admitted of, curators, which might do 
very well in a conſtitution formed like the Ro- 
men, calculated for war, and grandeur, not for 
commerce, and the change neceflary for a com- 
mercial ſtate: that they went on other views 
and principles, and curators might be proper 
to prevent extravagance and diflipation ; but 
that this introduced into Engiand, would be 


| juſtly exclaimed againſt, and would be ſubver. 


five of the fundamental intereſt of the king 
dom : that the conſideration of the intereſt of 


the perſon in remainder after an eſtate tail had 


very little weight with him; that he would 
bÞ forty to take from an unhappy ſubject, 
the benefit of that part of the preropative, 
which was certainly originally calculated for 
the ſubject's benefit; but that he would be 
much more ſorry to extend the prerogative to 
other objects than the law had extended it: 
that he muſt confider the ſubjects of theſe king- 


doms in a ſtrange light, if ſuggeſtions of weak- 


neſs were a foundation for the king to take 
the perſon and property of the fubject into 
his hands : that he did: not know, who was to 
be truſted with the power of iſſuing ſuch com- 
— nor where the j Jury, or ſet of men were 
of 
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hey {If of abilities and properties neceſſary to deter- No. n. 
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l 


re. mine queſtions of ſuch a nature; and that an Rocuroxt 
og. | honeſt conſcientious man would be frightened . i 
civil at it : that the dominion over his own Proper. 


do ty was the bleſſing and happineſs of a man liv- 
Ro- ing in free ſocieties: that the law allows alien- 
for ation by people extremely weak, who are not 
om. capable of reaſoning, but on a particular thing 
jewz happening to be then before them: that in 
the caſe of wills a man is making a will in ex- 
tumitt, and 1s as incapable of reading two ſkins of 
parchment, as an Hebrew Bible, but that if he 
knows that the conſequence of that act will be 
a diſpoſing to one he likes, and from one he 
does not like, that will could not be overturn- | 
ed, and yet there was the greateſt i incapacity.” ” . 
(e). , _ =_- 


[7 To reverſe this order, an appeal was brought before the Lords 
of Great Britain, but the order was affirmed. . 6 Bro. P. C. 329. 
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LORD Chancellor Lirronp 8 argument 
_ ani motion for a new 3 in Chan- 
ge 


| Monday 2oth Jens 1768, 


Lord 8 . comes before me 


upon a petition preferred by George Rochfort, 
Eſq. Alice, his wife, and Gu/tavus their ſen, 
in conſequence of a commiſſion iſſued the 19th 
of December, 1766, to enquire into the idiocy, 


or inſanity of the Earl of Ely; and to this there 


is a return, that Lord Ely is not an idiot, or 
perſon of unſound mind.—Alice, the wife of 


Mr. Rochfort, is ſtated to be the next in re- 
mainder after an eſtate tail limited to Lord Ely 
by the ſettlement of Sir Gu/tavus Hume. The 
commiſſion originally iſſued. upon a ſuggeſtion, 
that Lord Ely was an idiot, or perſon of un- 
ſound mind ; and the inquiſition returned has 


en, that he f is not an idiot, or perſon of 
unſound | 


— 
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unſound mind. The preſent petition prays, No. In. 
that I would inſpe& Lord Ely, and ſet aſide the Sector 


former commiſſion, and in conſequence there- , =" 
of, award a new commiſſion, and order the 


- 
. 


nent for that certain eſſential words (which ought. 
han- to be found in all commiſſions of this kind) 
are. omitted: — The words are, © ſo that he is 
© not t to govern himſelf, his manors, &c. goods 
* and chattels :**— The next thing inſiſted upon 
is, that the inquiſition returned is alſo defec- 
e me If tive, as finding nothing upon the ſufficiency 
fort, of Lord Ely, with reſpe& to the government. 
ſon, of himſelf, his manors, &c.—In the next place 
5 oth it is inſiſted, that the commiſſioners and jury 
OCY, WM (ſuppoſing the commiſſion to be good and valid) 
here dave proceeded upon a miſtake in the law ;— 
„ OL nd that they have conducted themſelves irre- 
fe of gulary and improperly ;—and that the finding 
| IC- s not warranted by, but contradictory to * 
EY WW evidence.” | | 
-The . | 1 
tion, As to the propriety of this application, I 
un- I ſhall take notice of it after going through the 
1 has caſe, as a doubt has croſſed me, whether I have' 
In of 5 juriſdiction after what has been done by 
und Mm Lord 


ſheriff to return the grand pannel, un a ſpe- 
cial jury ſhould be ſtruck. 


- Firſt, it is inſiſted MANY that the commiſſion 
iſſued in this caſe is informal, and defective, 
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Lord Bowns, and whether this matter ought 
not to go to another tribunal. Upon this oc. 


1 caſion (as there is a finding that Lord Ely is 


not an idiot or perſon of unſound mind) I muſt 
obſerve, that I did aſk the Attorney General 
whether he interfered in this matter, who in- 
formed me, he did not.—But I would not 
have it inferred, that becauſe I aſked this quel- 
tion, I thought this a caſe, where the crown 
would have a melius inquirendum. 


. Ato ith firſt objedtion, which is made to 
this commiſſion, it. is contended, that the 
words, / as he it not fit,” &c. are to be found 
in all the ancient writs, and are material and 
ſubſtantial parts of theſe writs, and that the 
commiſſions framed in the preſent time have 
an analogy to theſe writs, and ought not to va- 
ry from them that the words, ita quod, 
| &c. are deſcriptive of the words, © idiot or un. 
found mind,” and that there is a ſpecies of un- 
ſoundneſs, recognized by the law, different 
from idiocy or lunacy ; that the being or not 
being ſufficient is the cauſe which makes a man 
an idiot, &c. or not being able to manage his 
| affairs, 


As to > this queſtion, whether this commiſ- 
fion be a good one or not, by reaſon of the 
omiſhon of theſe words, © /o at, &c, I am of 

opinion 
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opinion that theſe words are not ſo far mate- 
rial, and of the ſubſtance and eſſence as to ren- 
der their omiſſion fatal 'to the validity of the 
commiſſion, or the finding thereupon; and 
therefore I think the omiſſion of theſe words 


will not vitiate the commiſſion. I differ from 
the gentlemen on their ground for the argu- 


ment.—Firſt, 1 think the words, © ita quod,” ch cow 


&. are not deſcriptive of idiocy, or unſound- 
neſs, as ſuch ; and were. not intended as the 
meaſure by which Lord Ely was to be pro- 
nounced one or the other; but are expreſſive 
of the effect, or rather of the principle, upon 
which the writ iſſues, as flowing from the 
effect; and inducing the cauſe or reaſon of 
iſluing the writ :—They are not to be found 
(as was ſaid) in all writs of this ſort ; of the 
ix writs in the regiſter, theſe words, © #4 
quod,” are not at all in the fourth ; in the third, 
though there is this ſuggeſtion, that he is an 
idiot ita quod, &c. yet the mandatory part of 
it is to enquire generally, without any refer- 
ence to the ſuggeſtion by a ſicut prædictus.— 
Even in the other writs, in which theſe words 
are to be found, I think they cannot be conſi- 
dered as deſcriptive :—-To what words can 
they be applied as deſcriptive ?—not to fatuus ; 
not to idiot; for either of theſe imply that he 
is totally incapable, and if non compos (in my 
opinion) is to 'be intended of a total depriva- 
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Vo. ut. tion of reaſon, it cannot be ſaid that he i is 2 
Rociiorr fool, ſo non compos as to be unfit for the go. 
Mp #Lord - vernment of. himſelf and his affairs :—it would 
[ be abſurd to apply them in this manner, and 
| - theſe words, © ita quod,” ” &c. when conſidered, 
will appear as containing the effect, or rather 
the principle and ground for iſſuing the com- 
| miſſion at all, than as deſcriptive. This is like 
what is found in other writs, as the principle 
upon which they iſſue: —in the writ cui in vita, 
there are words expreſſing the principle in the 
writ, that the wife is under the power of her 
huſband ;—not that theſe words are the cauſe, 
but the marriage is the cauſe, and theſe words 
are expreſſive of the conſequence : and fo in 
the caſe of divorce, It would be abſurd to 
make it the ſubject of enquiry, whether the 
. wife could or could not contradict the huſband, 
and therefore theſe words are expreſſive of the 
principle upon which the writ iſſued, and are 
not deſcriptive. —What ſays Lord Hardwicke 
when the returns have been quaſhed ?—lt is 
becauſe the finding is of the effect, and not the 
cauſe; and in other caſes he ſays, it is finding 
evidence, and the incapacity of managing his 
affairs is but evidence of the inſanity. The 
Thats vo law of this country is a law of certainty, and is 
inſanity—it One of the higheſt happineſs the ſubject enjoys: 
liowd ar. — There is no ſuch thing as equitable inſanity ; 
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legal definition. A deprivation of ſenſe and a 
total want of underſtanding to contract: a de- 
privation of a man's reaſon as is ſaid by Lord 
Hale. The genus of it has been deſcribed alſo 
by the general word non compos : weakneſs 
does not carry that idea with it. Courts of 


| law uriderſtand it in the legal ſenſe; the genus 


of it is expreſſed by the words non compes, or 
inſane mentis; and this agrees with the old idea 
in the books, that a man fhall not ſtultify him- 
elf, and the reaſon given (though it does not 
hold now as it has been heretofore laid down) 


ſhews what the law conſiders as non compos.— 


Lord Hale ſays, it muſt be a certain alienation 
of mind, as renders the perſon mad, or de- 
prives him of reaſon, and implies a total de- 
privation of reaſon, ſo as not to be able to 


compare, &c. The genus is expreſſed by theſe 


words in Bract. 421. In the Regiſter, i in theſe 
writs, you will find non compos. Lit. 49 5. 
i Int. 246, it is explained in the ſame manner, 


and there it is ſaid, that non compos is the moſt 


ſure and legal word, and is the true genus of all. 


The ſtatute of fines and limitations all adopt 


the words non compos, non ſane mentis, as techni- 
cal words, to expreſs the deprivation of reaſon, 
agreeable to the wiſdom of the law, which 
aims at certainty : theſe words are legitimated, 
and they are now the only legitimate words to 
Os the incapacity.— Whether the word 
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idiot before the ſtatute de eee was uſed to 
expreſs all the different ſpecies of inſanity is 
not very material; however in Beverly s caſe, 
Lord Coke ſays, that the words idiot and fatuus 
include non compos as well as idiot, and fo look 
as if they were meant to imply both accidental, 


and native want of reaſon; and the ſtatute de 


- prarogativd, fays, the king ſhall have the profits 
&c. and in the next chapter it is ſaid the king 
ſhall provide :—This ſtatute | does provide, 
but in a very different manner under the two 
heads :—In.one calc it is ſaid, The king ball 
have ward of the lands of natural fools, taking 
the profits, and finding them neceſſaries, and 
after the death of ſuch idiot, he ſhall render it 
to the right heirs.” —In the other, © The king 
ſhall provide when any that before time hath 
had his wit and memory, happen to fail of his 
wit per lucida intervalla, that their lands ſhall 
be kept without waſte, and that they be main- 


tained with the profits, and the reſt kept for 


their uſe.” —There is a great ſtriking difler- 


_ ence between them as to the effect. Since this 


ſtatute, it is no wonder, that the words idiot 


and lunatick convey very different ideas. The 


writs after this were contrived with an analogy 


to thoſe different ſpecies : they iſſued out of 


Chancery: but the court of wards and liveries 


took poſſeſſion of that branch of buſineſs; Lord 


Hale lays, _" after the abolition of theſe 


courts, 
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As to the cuſtody of the eſtate, that is given ., 0.4, 
by a particular commiſſion, under the ſign ma- f che eſtate 
nual from the king: theſe writs are conſidered 4 
under two heads, with an eye to this ſtatute, ua manual. 
and the commiſſions are made out with a view 
to it accordingly, and Litt. explains it. As to 
Prodger's caſe, 3 Mod. 43. I do not under- 
ſtand it to be law, holding the words, © eight 
years,” to be ſurpluſage; for finding him an 
idiot for eight years implies that he was fo 
for no more, and I do not think it beſt for the 
king, for it would be too great a ſtretch of the 
caſe. There is a much better account of it in 


I ern. 12. and there is found. ſenſe in that 


opinion, and a want of A ſenſe in the 


other. | , 


I cannot but take notice of what was inge- 
niouſly ſaid at the bar, that it was ſtrange that 
this ſtatute ſhould make a proviſion for idiocy 
and lunacy, and yet not make any proviſion 
for what is contended to be an intermediate de, 
gree between them: The ſtatute did certain- 
ly intend to make a proviſion for both caſes : 
he law has in all theſe caſes, required, that 
the finding ſhould be, that he is an idiot or 
| lunatick, or non camper, or * mentis, or un- 
ſound 
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ſound mind, which is a tranſlation of it. But 


why, it is ſaid, non compos at all, and not idiot 


or lunatick ?—Becauſe non compos is the genus, 


and finding that ſinds the ſpecies. But it is 
ſaid, Why ſhould not idiocy be found ?—But 
finding the genus, finds that which gives the 


king ſome right or power: —If it be found ex- 


preſsly that he is an idiot, the king will be en- 


titled to the profits; but if found non compos, 


generally, the king, in my opinion, will not be 
entitled to the profits without account. The 


ſtatute of fines do not make a particular pro- 


viſion for an idiot from nativity; for they 
make uſe of the words non compos which in- 


clude all kinds: for if the perſon has not his 
underſtanding, the fine, or length of time ſhall 


not run againſt him. The ſtatute 4 Geo. 2. c. 
10. collects all the names which the law has 


recognized in theſe cafes, and makes uſe of non 


compos as a known term, which has a, certain 
idea; the law has never recognized any other 
language, and the pleadings ſhew it, where one 


muſt plead in language and according to the ope- 


ration of the thing pleaded. Thus if a tenant 
for life and the perſon in remainder join in a 
conveyance, it muſt be pleaded as the grant of 


the tenant for life, and the confirmation of the 
remainder- man. In this caſe the traverſe al- 
ways is, that the perſon is of non-ſane mind, 


and the law is beſt underſtood from the writs 
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and the pleadings, and the inferences deduced 
from them. The certainty of the law is the 
wiſdom and ſtrength of it; and to introduce 


new diſtinctions. and ſubtleties, is (as J have 


heard Mr. Wilbraham ſay in Barne/tey's caſe) to 
remove land marks, and tends to make proper- 
ty uncertain and precarious, and to 'make it 
depend upon the different underſtandings of 
different perſons Nothing could be more 


dangerous to theſe countries, and to this coun- 


try particularly, than to have the law depend- 
ing upon the different ſentiments of the dif- 
ferent men, who are to declare it; and there- 
fore it is the law, which is the certain rule, and 
there is no ſuch thing as an equitable inſanity: 
the law has recognized the particular words 
which import it: this court cannot appoint a 
curator ; becauſe the law (aiming at certainty) 
hath ſet before it a table, by which the Chan- 
cellor is to guide himſelf. | 


Under an arbitrary government, ſuch as tlie 
Romans, the judge had a diſcretion; but that 


would not do in a country of liderty ; and 


therefore curators are excluded by our law, as 
it will not truſt any man with the judgment 
of any thing, where he is not enabled to pro- 
nounce that judgment: the court has no right 


to appoint a curator, becauſe the court is only 


to execute the ſtatute: therefore the cafes and 
precedents 
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precedents to warrant the contrary, and to 


ſhew that there may be a third ſpecies of weak 
perſons, who may want a curator, who are not, 


politively, non compos, do not prove it; the law 


has made no ſuch diſtinction. - 


Mr. Rochfort goes upon this ground in his afli. 
davit, for he ſays, tho' Lord Ely be not an idiot 
or lunatick, in terms, yet he is of ſo weak an 
underſtanding, : as not to be able to conduct him- 
But if he be not ſo weak as 
to be an idiot or lunatick, he is not the ſubject 
of this commiſſion: there are no degrees of 
inſanity ; the finding mult be according to the 
It is a poſi- 
tive ſtate of mind, implying an abſolute want 


of underſtanding, whether it be perpetual, or 


temporary, it is the ſame thing while it laſts; 
theſe may be different ſpecies while they laſt, 
but they are not different degrees. 


Now let us examine the caſes that have been 
cited; the firſt is Roberts caſe; there it was 
firſt found that he was very weak; but the 
ſinding did not ſay that he was an idiot or lu- 
natick, or non compos, Which is the genus, and 
therefore it was quaſhed. It is ſaid, that Lord 


Hardtoiche declared himſelf of opinion, that the 
finding need not be, whether he were idiot or 
lunatick ; but that it was ſuflicient, if he was 
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ſo weak, as not to be able, &c. and that he 


would direct a commiſſion in that way, and if 


a precedent could not be found, he would alter 
the form of the commiſſion in that reſpect. But 
that he could not alter; the form of commiſ- 
ſions are now ſettled, as ariſing out of the form 
of the writs, and cannot be adapted to a par- 


ticular caſe : the law does not enable the judge 


to do it, becauſe he is to enquire only as to the 
the various de- 
grees of incapacity were not the ſubject of en- 
quiry ; for if they were to be the ſubject of 


enquiry, the law would give the judge a e 
—_— to the object. 


Lord Hardwicke makes uſe of the words un- 
ſound mind; and he ſays in other caſes, that 
weaknels is not ſufficient ; and therefore where 


be ſays, © ſach unſound mind or weak under- 


ſtanding,” the copulative or muſt be conſtrue 
as a conjunctive. | 


he next is the caſe of Mary Haſley: there 
15 as clear a deſcription of weakneſs as could be, 


and the return was firſt over-ruled as inſuffici- 


ent, but it ſtood at laſt: Lord Hardiwicke ſaid, 
he doubted, whether the ſecond commiſſion 
ought not to be quaſhed, as ſhe was only 
weak for theſe laſt twenty years, and tho' Lord 
Talbot had granted a commiſſion, it paſſed ſub 
fuentio, The only thing I heſitate about in 

Lord 
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Lord Hordutck® s opinion is, that he ſays, he 


doubted whether he would have quaſhed it: 


1. r but the diſcredit he throws upon it, ſhews it 


20 . 1 
found from the weakneſs of his mind, &c.“ 


to be of no authority, and proves the danger of 
ſuffering an ill thing to _ TO no objec- 


tion be made to it. 5 


The next is Barnęſley's caſe, where it was 


but that was quaſhed, and he was afterwards 


found to be of unſound mind, which is a cer- 
tain known thing in the law, and is a total de-. 
privation of reaſon. 


In Andria Buck's caſe, 
the finding was the ſame as non compos. In 
Frances WalPs caſe it was, that ſhe was worn 
out with age. Lord Hardwicke ſaid that was 
a weaker caſe, than Halſey's caſe, which he 
faid was no precedent.— Theſe are the princi- 
pal caſes relied on; in Barneſley's and Andria 
Bucks caſes, there was an expreſs finding, that 
the perſon was of unſound mind, &c. and the 
other two caſes are no precedents, and ſo Lord 


 Hardwicke ſays; and to theſe caſes may be op- 


poſed that cloud of precedents read to me, in 
which it was expreſsly found, that the perſons 
were of unſound mind, by the technical legal 
words: By Aſbton's caſe, it was found, that the 
perſon was not a lunatick, but was incapable 
of managing his affairs ;—That finding was 
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quaſhed, which is an authority againſt the doc- 


trine contended for. 


1 bus! it es upon the caſes; and it appears 
in old writs, that theſe words, © ſo as,” &c. do 
not always occur; and in the other caſes 
where they do occur, they cannot be conſider- 
ed as deſcriptive, and therefore upon this part 
of the caſe I am of opinion, that theſe words 


are not material to the eflence of this commiſ- 


ſion, ſo as to make it invalid by their omiſſion, 
and conſequently that the inquiſition is not 
invalid. 


The next thing objected is, that this commiſ- 


ſion has miſguided the commiſſioners :—What 
lays the inquiſition ?—That he is not an idiot: 
hat fays the evidence ?—The commiſſi- 
oners examined whether he could anſwer this, 
or that qneſtion, whether he could number 
coins, &c. This goes to his being of found 
mind, not to his being of any diſtinct ſpecies 
of inſanity. They have heard evidence, but 


they have proceeded upon this ground, that 


there is not a diſtinct ſpecies of inſanity from 


idiocy, or lunacy, and I think they have done 


right.—The next objection is, that the com- 
miſſioners and the jury have miſbehaved :— 


1 admit that if either the commiſſioners or jury 


222 miſbehaved, the preceedings might be 


ſet 
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aſide :—The objection to the commiſſioners 
are, that they came to ſeveral reſolutions to 


govern themſelves by, that they would have an 


inſpection in a different room from the publick 
examination of the witneſſes, that no queſtion 
ſhould be aſked by the counſel, that the queſ- 


. tion ſhould be put to the chairman, and the 


refuſal to go in again to put the written quel- 
tions to Lord Ely :—As to their reſolutions, 
I cannot ſee that it was improper to conſider 
how they were to conduct themſelves, and it 
was right to do it, before the buſineſs was en- 
tered upon. But the queſtion is, Did they 
come to any reſolutions that were improper, 
or wrong ? As to the examination in a ſepa- 
rate.room, the friends and relations, the com- 
miſſioners and jury (twenty nine perſons in all) 
were preſent ; I do not think, it was improper : 


he perſon. whoſe ſanity was the ſubject of 


inquiry had a weakly conſtitution, and his 
nerves were diſordered ; the inquiry was to be 
ſo conducted as that the commiſſioners and 
Jury might have a true repreſentation of his 
ſtate of mind Many men, who have good 
nerves, cannot ſtand a publick examination 


without confuſion, if the whole bar had been 


let looſe, as has been mentioned by the Solici- 
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like fools, and honeſt men behave like men, 
who were not ſo, upon ſuch occaſions :—TFhis 
examination was only to fatisfy thoſe who 
were to determine this matter ; the relations, 
the counſel, and agents were preſent, and it 
cannot be called a private examination, though 


it was not ſo publick as to diſcompoſe the mind 


of the perſon examined, 


The next qhing objected is, that the queſti- 
ons were to be propoſed by the chairman, and 


not put in writing; I think it was right, that 
the queſtions propoſed ſhould be ſuddenly put, 


and that the chairman ſhould put the queſti- 


ons :—if he put wrong queſtions. there were 
witneſſes againſt him, and he was a proper per- 


ſon to be entruſted to put thoſe queſtions in 


ſuch a manner as he thought reaſonable.—It 
was objected alſo, that Mr. Loftus was ſuffered 
to be in his fight, and Mr. Rochfort was not ; 


—in the afhidavit it was mentioned that Lord 


Ely had fuch a diſlike to Mr. Rochfort, that his 
Lordſhip - could not be compoſed in the pre- 
ſence of that gentleman, But Mr. Rochfort de- 
clared himſelf ſatisfied, if he were permitted to 
be in the room :—it is not inſinuated that Mr. 
Loftus ever ſpoke to Lord Ely during this time, 


or made uſe of any geſtures to him, and there- 
fore I ſee no partiality in the caſe, for it muſt 


come ander the head of partiality,—lIt is ob- 
jected 
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No. IIl. jected that Sir James Caldivell was refuſed; but 
W he does not apply or make any complaint; 


againſt 


Lord Ex v. 


the perſons before the commiſſioners were Mr. 
Rochfort petitioning, and the other perſons 


conducting on behalf of Lord EA: Sir James 


Caldwell is more remote in intereſt than Mr. 


 Rechfort, and therefore this carries not ſuch 
partiality, as to vitiate the whole proceeding. 


It is ſworn that Mr. Rochfort ſaid he was ſo ſa- 
tisfied with the commiſſioners, that he would 
abide by their determination only, without 
any jury.—lt is objected that the written quel- 
tions were not put; but to this it is ſaid that 
others of the like import with ſome of them 
had been already put, and that others of them 


were improper Was Lord Ely to be called 


back again for theſe queſtions ?—A few quel- 
tions would at once determine whether he had 
been totally deprived of e 


The objection to the jury is, that three of 
them were invited to dinner with Lord E 
before the commiſſion was ſped; theſe three 
are men ſo well known in the world as not to 


de ſuppoſed to forſwear themſelves for a din- 
ner; they might have ſeen ſomething to make 


ſome impreſſion upon their minds, but no- 
thing like prejudice could have been produc- 
ed. But this is put upon the footing of parti - 
ality; and Here are nine other of the jury 
againſt 


Appendir. 


agaiaſt whom there i: 18 no charge this wa was 
not labouring 


that the com 


It is ſaid, that the foreman betrayed levity 
and inattention this i is a very vague charge ; 
what 1s levit in the eyes of one, will not be 
levity 1 in the eyes of another, and the inatten- 
tion ſtated i is, that he would not take notes of 
what Mr. Rechfart thought material, and faid 
they were not to examine what Mr. Hume was, 
but what Lord Ely then was :—NO deduction 
could be drawn from what Mr. Rechfort 
thought was material. It was fid that he 
produced the ſtatute; the have found that. 
he was of ſound 1 por fe though the fore- 
man might have faid, that he had nothing 
to do with unſoundneſs, that muſt be under- 
ſtood of a different ſpecies of unſoundnel 5 
from idiocy or lunacy, ſecundum ſubjectam ma- 
teriam.— This was a ſolemn enquiry by the 
commiſſioners and the jury, who were perſons 
of the firſt rank and conſideration, and though 
they might not be ſo preciſe | and correct in 
their expreſſion, i is there an thing i in their con- 
duet to contaminate the whole of the inquiry. 
It is ſworn that the chairman went into ſuch 
queſtions as might provel him, t to be of unſound 
mind; ſuch as queſtions relative to his agents, 
the ebe of his eſtate, his houſe ' in Dublin, 

Nn and 


345": 
en 
the j jur. 3 it does not appear Rochro r 
iſſion was iſſued out at this time. „ - 
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and ſo on; and therefore I do not ſee that 


. what paled before the commiſſioners and the 
Lord] Er. jury was ſo groſs as to ſet aſide this i 9 


No ana- 


logy be- 


Tween mo- 


tions for 


new trials 
and new in- 
quiries up- 
on commiſ- 
ſions of 


idiocy. 


It is odjected that this finding is contrary 
to evidence: l have nothing to do with this; 
they had the whole before them; there is no 


analogy between this and a motion for a new 


trial, which came in the place of an attaint, 


which was a dreadful proceeding ;—in hard 


actions, or actions qui tam, or where the de- 
fendant is found not guilty, and the jury find 
againſt the crown, there will be no new trial 
oranted :—Muſt a perſon of a great eſtate be 


diſpoſſeſſed, and deprived of his liberty and 


property, as he would beif found to be an 
idiot, or lunatick, upon circumſtances of this 
kind? This is a proceeding pregnant with 
great and dangerous conſequences, and if no 
new trial would be granted in hard actions, 


| ſhall it be granted in a caſe attended with ſuch 


conſequences as . theſe ?—And therefore to ap- 


| ply the principle of new trials, no new trial 


ſhould be granted in ſuch a caſe as this, even 
though the verdict was contrary to evidence: 
Il have no juriſdiction to ſay whether it was 
or not: in the caſe, of a melius iniquirendum a 


. proviſion is made for the ſubje&t and the 


crown, and by the better opinion a traverſe 


lay 


lay at 
findir 
caſes, 
has b 
whole 
nion 1 
nothi1 
found 
fore I 
detern 
to ſet 


As 
and te 
to enq 
affairs, 
Where 
ſtandir 
tunty. 
non con 


this co 


ty at t 


can be 
ply tha 
the wr 
they m 
here in 
ing dar 

latior 


| Appendix. 


has been an inſufficient office, and not the 


nion it ought not to be in this caſe; here is 
nothing at all further to be found, i it is 


fore I think that is a caſe right for a jury to 
determine upon, and that there 1 is no ground 
to ſet aſide the finding. 


As to the conſequences. they are ſtriking 
and terrible: if there were to be a juriſdiction, 
to enquire whether one be able to manage his 
- * affairs, where would the line be drawn ?— 


whole found, and I ſhould rather be of opi- 


found that he was of ſound mind; and there- 


Where are the ſcales to weigh people's under- 


with landings ?—The law goes upon greater cer- 
it no Wrinty. It is faid that there is no equitable 
ond un compor, or unſoundneſs as a ground for 
ſuch WY this court to decide upon diſtin& from inſani- 

> ap g at the common law, and that no curator 
trial Man be appointed by this court, all which im- 
en dy that we muſt abide by legal certainty. If 
nce* Ide writs are to iſſue at the ſuit of the party, 

; ua they may alſo iſſue at the inſtance of the crown 
um 


tere indeed there is no occaſion for apprehend- 
Ing danger, becauſe it is at the inſtance of the 
ene of the party.— But if the crown were 
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hy at the common law. If there has been a No. ur. 
finding againſt the king in ſome particular — 
caſes, and a melius granted, it is where there Lord TE 
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ve in to exert this prerogative in a bad reign, where 
— is the line to be drawn : Bad juries have been 
and may be; there may be bad Chancellor 
not kit to ſit upon a bench of Juſtice ; the con. 
ſequences are contrary to the idea of the con. 
ſtitution; it is a truſt it will repoſe in no man; 
2 bad judge is not fit to be truſted with, and 
| good judge will not wiſh to have ſuch x 


again 
Lo Ex v. 


power: but the law goes upon wiſer ground. 


Now I ſhall take notice of a particular thing 
which croſſes my mind; I have hitherto con. 
ſidered this proceeding as regular, but I have 


a doubt whether this comes regularly before me 


at all? whether in a caſe where there has been 
2 commiſſion, and an inquiſition upon it, an 
application to the court, which has determined 
upon it, be proper. It comes now to me upon 
a kind of re-hearing, and appeal ; not upon 
the ſame petition indeed, but one of like kind: 

if the late Chancellor has determined, that 


this was a proper commiſſion, where is the 
juriſdiction under which they appeal to me? 
= If I determine now upon it, the appeal mult 


be to the King in council, and why not appeal 
from Lord Bowss's determination ?—then nc 
thing would be left to me; then there woul 
not be any conſideration whether I ſhould not 


be as it were interpoling between the lat 
: Chan 


examii 
done le 


a TCCO) 
law, a] 
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ancellor and the Crown, and aſſuming a N. 

juriſdiction which might belong to the king * 
and council. But I did not chuſe to put it Leid Bir. 
upon that footing, L was rather willing to give 
my ſentiments, and to do that juſtice to the 
arguments from the bar, which have been ſo 
learnedly and ingeniouſly urged. | 


In the next place, who applies in other 
caſes ?—the king on behalf of the idiot or non 
compos applies. In no other caſe, that I ever ſaw, 
has there been an application by one, not im- 


mediately affected, and this is a matter which 


deſerves conſideration. It is ſaid Mr. Rochfort 

ought not to be hindered from applying: and 
perhaps he may be brought nearer in intereſt, 

as has been ſaid, than a remainder-man in 

tail; but he is not concluded by the inquiſi- The fnd- 
tion ; for if Lord Ely ſhould do any thing the inqu 
which he was incapable of doing, it may be concluſive. 
examined either in law or equity, as it was 

done lately at Hereford, where the validity of 

a recovery, was examined into on a trial at 

hw, and upon a motion to ſet aſide the ver- 

dict, it was determined, that the capacity of 


the perſon was properly examined into, fot 


if he were not of ſufficient capacity, there 
could be no warrant for the vouchee : and this 
agrees with the writ of Dum nen compos in Fitz- 
berbert and contrary to the old rule of not 

ſtulti- 
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two or three caſes, where it is ſaid that one 
may plead non et factum to a bond, and give 
his being non compos in evidence, —So I make 
no order upon this caſe, 
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AN abſtract of the Chancellor (Lord 11. 


rORD's)reaſons on giving judgment! in the court 
of Chancery, on the hearing in that court, 

when he diſmiſſed Mr. Hume's bill, the 4th day 
of July, I hon | 


After diſcufſin ga point which was made in 


the caſe relative to the perſonal eſtate, his lord- 


fp obſerved that,— \ 


The next point is, that he was an idiot 


or natural fool, and of unſound mind 
through a radical defect, or if not ſo, yet ſo 
defective, through weaknefs of underſtanding, 
as to be incapable of doing any legal act to al- 
ter the eſtate. Now as to the idiocy of the 
late Earl, I cannot conſider him as an idiot: 
the bill goes very much on that ground; the 
greateſt part of the evidence is made to point 
to it; almoſt all the evidence is to the firſt and 


the 
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Vo. w. ye vacant countenance, are all to this point; 
Rocuxoxr the objection taken to the proceeding under 
105 Eir. the commiſſion, and the finding upon it are to 


the ſame purpoſe, but the evidence almoſt 
wholly relates to the early period of bis life, 
and even there, there was evident proof of 
capacity ſuperior to idiocy. It is manifeſt, 
that his underſtanding greatly improved, and 
it does not appear that he ever gave ſuch an- 
ſwers, as would ſhew him to be a fool; even 


if I were at liberty to go into it, which I can. 


not do, for the finding is concluſive; and that 
point has now received à final determination 
in a proper grave courſe, and if it would be 
again examined into it would be of a moſt dan- 
gerous conſequence. In the Earl's life time 
he might have traverſed if the finding had been 
againſt him, but the finding was for him, by 
which he was left to the liberty of his perſon 
and of his eſtate, which the; crown would — 
own. Great objections were AY to the con- 
duct of the commiſſioners, and to the charge 
given by the chairman. It came before my 


predeceſſor and before me, and ſpeaking for 
myſelf, I may ſafely ſay, that my opinion was 


given upon as cool deliberation as poſſible. 


As to another part of the third groupd, that 


1 4#% £ 


pable of managing his air, all conſequent- 


ly of 


beer 


plai 
no 


fron 


chie 
the 
law 
law 
ſenſ 
yet 
bett 
ever 
on t 
cret 
ariſe 
OWI 
rate 


Appendix. 
ly of doing any legal act; the true anſwer has 


been given and indeed the candour of the 


plaintiff's council, has admitted that there is 
no ſuch thing as equitable incapacity, diſtin& 


chiefs would ariſe; there are no ſcales-to weigh 
the human underſtanding ; the wiſdom of the 
law is human wiſdom ripened by ages and the 
law draws lines, which though in a moral 
ſenſe, imperfect, as all human inſtitutions are, 
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from legal; were it otherwiſe the greateſt miſ- | 


yet they are better than none at all, infinitely 


better, than if the judge was to determine upon 
every caſe: were it ſo the caſe would depend 


on the judges affections, his patience, his diſ- 
cretion, and nothing but confuſion would 


ariſe in, ſociety, I therefore muſt ſpeak to my 


own rule of compos or non compos as defined accu-- 


rey by 8 : I muſt hold him capable.“ 
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| LORD Chief Juſtice AnxaLy's report of 
the proceedings in the King's Bench. | 


nu, 178 2. 
HUME in error, 29 BURTON. 


This 08 a writ of error to reverſe à reco- 
very ſuffered by the late Lord Ely in 1767. 


The plaintiff in error claimed under a ſettle- 
ment made on the marriage of his grandfather 
by the mother's fide, Sir Gu/tavus Hume, by 
which a remainder in the lands comprized in 
the recovery, was limited to him on the death 
of the late Lord Ely (who was alſo grandſon 


to the ſaid Sir Gyfavus by an elder daughter) \ 


without iſſue. 


The 
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The lands lay in the county of Fermanagh, ' 
and Lord EH (uncle to the former Lord Ely, 
who died without iſſue ſoon after ſuffering the 
recovery) claimed under his will. 


The record was removed; but diminution 
being alleged in not ſetting forth the warrant - 


of attorney, whereby Lord Ely appointed 


Hector Graham and another to appear for him 
in the court of C. B. a warrant was returned 


dated 8th July 1767, acknowledged by the 
late Lord Ely before Lord Chief Juſtice Clay- 


ion, as found among the records of C. B. and 


as part of the record, the recovery ſhewed that 
Lord Eh, the ſecond vouchee appeared by Hec- 
tor Grabam, bay attorney. 


The plaintiff in error aſſigned for error, that 


the recovery was ſuffered, - and Lord Ely ap- 
peared by attorney, averred the caption was 


in the county of Fermanagh, and the ſaid Lord 
Ely was at the time of the caption non compos, 
and incapable of conducting his affairs. 


Lord Ely (or Mr. Burton) put in a plea to 


this aſſignment of errors, whereby he averred 
that the ſaid Lord Ely always, and at the time 


of the caption, reſided at Cavendiſh-Row, in 


the city of Dublin, and was then and there 


compos 
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campos and capable of conducting his bufineſs, 


ahhſque hoc, that he was non compos in manner 


and form as alleged by the en on which 
nt iſſue was. joined. 


This term the, plaldtilf“s counſd- ds for 
a trial at bar, that the venire ſhould iſſue to the 
county of Fermanagh, and the ſheriff: return 


the grand t in order to -Airike. e 
jury. | 


On the other hand, Lord: Eys nk mov- 
ed that the uenire ſhould: iſſue to the county of 


3 Dublin, where the late Lord, Ely reſided:— This 


motion was grounded on the ee and no 


affidavit was read. 


The motion for a 3 3 


upon an afſidavit, ſetting forth the value of the 


eſtate, 5000l. per ann. and a certificate of three 


of Mr. Hume 's counſel, ſtating. a point of diffi. 
culty, that might come before the court, and 


alſo certifying, that other points, of difficulty 


might ariſe on the trial. Both ſides agreed to 


a trial at bar, but the queſtion, was, from what 
county the jury ſhauld- come On the part 


of the plaintiff it was urged, that the aſſign- 


ment of errors muſt be laid with ua venire, and 


it Was in this caſe in the county of Fermanagh, 
and 
BED 


tr 
uf 
m 


e 


2 


— 
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and that the defendant could not change it by 2, 
his plea :—That in no caſe can it be done, but mow 
where the defence is local, and then all other Byzrox. 


places mull be traverſed. Co.Lit.232. 


Lutw. 143 7. 


That after a plea had the venire cannot „ co, aw. 
be changed, and here was no affidavit, nor any ders gte. 


3 ro. Eliz. 
application to enter a ſuggeſtion on the roll, i 468. 
that an impartial jury might not be had in Fer- g 125. 
Oliuns V. 
| —_ Sutton. 


That the plaintiff could not traverſe the late pa 185 | 


Lord Eh's commorancy in the county of Dub. 


lin, as it was only an inducement to the tra- 
verſe. 


That this was a local action, and ſhould be 
tried where the lands lie. Suppoſe a queſtion 
upon à will, whether the teſtator was ſane, it 
muſt be tried where the lands lie. | 


- That this queſtion would decide the right to Pr., 38. 


| 21 Ed. 3. f. 
the lands, and was not to be conſidered as a 


| Harriſon v. 
collateral action, and this diſtinguiſhes it from Pryton 

the caſe of Morgan v. Vaughan, T. Raym. 456. 233 370, 
Bult. 129. where on a writ of error to reverſe 19 H. 6. 


judgments in dower, the heir aſſigned for er- CE 
ror, that he was an infant when judgment was 43 E. . l. 
given, bat that did not affect the right, but 50e 

only Morton. 


Co. Lit, 
124. b. 125. 
Hauk. Abr. 


1287. 


Bulwer's 
caſe 7. Co. 
x Buls. 129, 
| Raym. 450. 
Cro. Jac. 


” Rol. Abr. 
60 


kin. 10. 
2 Show. 


168. 


Dy. 122. 
pl. 52. 
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* went to ſhew the ation * was not Proper 
brou ght. | 


On the other fide, 1 it was urged, that the abi. 


lity of a perſon ought to be tried by a jury 
from the place where he reſided, and who could 


beſt know the fact to be tried, and this is the 
principle the law goes upon in local actions, 


and eſpecially where a collateral point (as ey 
inhſted this is) is to be trjed. | 


On this principle, non-age which is a fort 


of incapacity, has been tried by a jury of the 
c, ny where the commorancy is. 


; That here a traverſe might be ** of the 


commorancy though it was only matter of in- 


ducement, and that the traverſe here taken was 
immaterial. Cro. Elia. 75 5. 2 Rol. Rep. 3 5. 
Hob. 71—2. 2 e 


That the evidence muſt ariſe in the county 
of Dublin; chat the letter of attorney acknow- 
ledged heſote the Chief Juſtice was lodged 
among the records of C. B. in the county of 
Dublin. | 


The Court differed :—Mr. Juſtice RoBinsoN 
thought, that upon the inſpection of the whole 
record 


_ Appendix, 
record, there ſhould not be any trial, and that 


the letter of attorney executed by the late 
Lord Ely, and acknowledged before Lord Ch. 
Juſtice Clayton, was concluſive evidence of. his 
 fanity, and ought. to prevent any trial, even 
though that matter was traverſed, and iſſue 


taken by the defendant in error on that point, 
and that a trial at bar was entirely oy 
in the court. 


Lord AnNaLY and Mr. Juſtice HenN were 


of opinion, there muſt be a trial in this caſe, 
the plaintiff has a right to bring down his re- 
cord and try it. 
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Bon ron. 


The 3 has put the late Lord Ey 4 
ſanity in iſſue by his plea :—1f he had demur-  - 
red to the aflignment of errors, the matter 


mentioned by my brother Ropinson might 


have come properly before the court, and if 


either party were diſſatisfied with the opinion 


of the court, a writ of error would lie; — ſo 


on the trial, if it is inſiſted, that the acknow- 


ledgment of the letter of attorney before the 


Chief Juſtice by the late Lord Ely, is conclu- 
live evidence of his ſanity (which poſſibly it 
may be) and the court ſhould determine the 
point either for the plaintiff or defendant in 
error, the party who thinks himſelf aggrieved 


, may have a bill of exceptions, and a writ of 


error, 


9 
N 
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Hun 
' + again/t 
"Bpnros. 


* 


- Trial at bar 
wheograt- culty by the certificate, ſo that by the rules of 


Say. 79. 


error, and bring it before a ſuperior court; 
but farety this matter does not 'come before 


the court on this motion, and both ſides have 
thought ſo, for though ten counſel have ſpoke 


on each ſide, yet not one of either {ide has 
Fpoken to the point made by Mr. Juſtice Ro- 


B1880N, which is in truth, the merits of the 
caſe, and is a matter that neither owght, nor can 


be determined on a motion, where the opi- 


nion of this court would be final, and the 
party againſt whom the opinion ſhould be, 
could not have any redreſs by bill of excep- 


tions, or writ of error, for by the defendant's | 
pleading, the matter muſt be tried, and then 


the queſtion is, whether it ſhall be tried at bar, 
or in the country ? ? 


The value appears by the affidavit; the diff. 
the court, the trial mould be at bar, but the 


plaintiff is entitled to ex debito juſtitie. At 
common law, All trials were at bar in WiYmin- 


Aer and Dublin, until the ſtat. Me/tm. 2. c. 30. 


13 Edi. 1. in force in Ireland by the 10 H. ). 
which gave trials; and that it ſhall be tried at 
bar, and the true meaning of the cafe in Sayer 
is, that it is diſcretionary in the court to de- 
termine whether a caſe is of ſuch difficulty as 
to direct it to be tried at bar; but if it is of 

difficulty, 


trial 


Appendir. 
difficulty, or appeared to be ſo by ſuch a cer- 


| tificate as the rules of the court required, 


(which was the preſent caſe) the plaintiff ex 
debito jrſtitiz was entitled to ſuch a trial. 


But though we were of opinion to grant a 


trial at bar, we would not determine to what 


county the venire was to iſſue. 


There was not any pretence to direct the ve- 
nire to che county of Dublin; no affidavit was 
read in order to change the venire, or to enter 
a __— ON 1 roll. 


No reaſon was Alligned but a bare allegation 
in the plea; no inſtance was given of ſuch a 
thing being done, and the rule of law is clearly 


rinnt our doing it. 


We thought alſo it was not neceſſary to give 
any opinion to what county the venire ſhould 
iſſue: if the trial ſhould be in an improper 
county, the party defendant might take ad- 


vantage of it (poſlibly by writ of error) cer- 


tanly by motion in arreſt of judgment :—ſo 


chat let the plaintiff take out his veniré at his 
peril, and when he has taken it out, we will 


grant the motion for a trial at bar, and A ſpeci- 
al; jury. 


Oo Accordingly 


No. V. 
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Accordingly the plaintiff took out a venire 
directed to the ſheriff of the county of Ferma- 
nagh, and the court (viz. Mr. Juſtice HEN N and 
myſelf) granted a trial at bar, and directed the 
ſheriff of the county of Fermanagh to produce 
the grand pannell in order that the officer might 
ſtrike a ſpecial jury. 


Eaſter, 1782. 


Trial at bar on the * or inſanity of the 
late Lord Eq | 


Mr. Kelly, for the plaintiff i in error, ſtated 
his caſe very fully, gave ſeveral very ſtrong 


and ſtriking inſtances of the weakneſs of the late 


Lord Ely's underſtanding (if he had any) and 
inſiſted that notwithſtanding the recovery and 
the acknowledgment of the letter of attorney 
to appear for him as vouchee, the plaintiff in 
error had a right to controvert his ſanity.— 
Note, that on the 19th of January, 1767, the 
late Lord Ely was found compos on a commiſſion 
iſſued by the late Lord Chancellor (Lord 
Bowss) that the recovery now ſought to be 
impeached was ſuffered Trinity term, 1767, and 
the tenant to the præcipe by a fine. 


The warrant of attorney to Hector Graham 


and Hill Matthews to appear for him as vouchee, 
X was 


the 
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was dated 8th Fuly, 1767, and - a 
by the late Lord Ely before Lord Chief Juſtice 
Clayton, who ſigned it as Chief Juſtice, and it 
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was ſent to B. R. on a certiorari by Lord Chief 
Juſtice PAT TERSON, as a record, and found 


among the records of the court of C. B. 


On the plaintiff's offering to go into parol 
evidence to prove the inſanity of the late Lord 
Eh, that he was illiterate, and had never read 
the letter of attorney, that Lord Chief Juſtice 
Clayton was impoſed upon and thought him 


literate, and other parts of the plaintiff's 
caſe. 


The Attorney General objected to going into 
that or indeed any evidence, as he inſiſted, 


that the Chief Juſtice's taking the acknowledg- 


ment of the warrant or attorney was conclu- 


five evidence. 


Mr. VELVER TON and Mr. Buga inſiſted on 


the other hand, they had a right to go into their 
evidence. 


That it was true that the plaintiff had not 


any right to aver againſt the record, but that 


was waived by the pleading, and joining iſſue 
on the ſanity, and the defendant ought to have 
demurred, or otherwiſe by way of plea to have 


inſiſted upon the point of law. 


Oo 2 


| That 


Trevivan v. 


Lawrence. 


1 Salk, 276. 
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4 oats A DER 
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caſe, _ 


x Wils., 35. 
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Wynne, 


caſe, 


2 Ves. 403. 


2 Black. 
Rep. 292. 


o Co, 24, 


132 Co. 
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That only judicial acts could be inſiſted upon 
as concluſive evidence, and that this was only 

a miniſterial act of Lord Chief Juſtice Clayton, 
= and that the caption of the letter of attorney 
was only evidence of the deed, and not of the 
ſanity of the perſon who executed it. 


kat this in truth was arguing a demurrer 
before the jury, that the ſanity was only a col- 
lateral matter, and could not be conſidered as 


an averment againſt the record, and that Lord 


| Ely need not have acknowledged the warrant 


of attorney before the Chief Juſtice. 


That if the queſtion was doubtful we ſhould 


go into the evidence, and put the defendant to 
take a bill of exceptions, and that the doctrine 
laid down in Beverley's caſe, that if a lunatick 
levies a fine or ſuffers a recovery, it cannot be 
reverſed, was a damnable. doctrine, which in 


this age of liberality ought to be rejected, and 


that Manzfela's caſe was only a ſhort note of 
Lord Coke's, wascontrary to law, and ought not 
to be regarded, 


The whole court (on great conſideration) 
were of a contrary opinion, and held the law 
to be very clear, that if a perſon non compos, or 
a lunatick levies a ſine, or ſuffers a recovery, 


it cannot even in the life of the perſon be ſet 
aſide 
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aſide, and the caſes were expreſs as to that No. V. 
point even though an office was found that they r 


were lunaticks. 68 1 
7 ; | Pig, 73» 6 
That the warrant of attorney was brought 18. C. 42 


| , 4 Co. 24. 
into court on a certiorari on diminution alleged 3 3 Com. Dig. 


and returned by the Chief Juſtice as of record, 928 


and found among the records of the court of 
nen Pleas. 


That the 4 facias iſſued on 1 the certiorari 
calls it a record. 


That the warrant for the vouchee to appear r 14,Raym. 
by attorney is part of the recovery, though . 
2 dedimus is not part of a fine, and the man- . 


I Sid. 2132 
ner of taking it appears in 1 Moods Conv. | 


667. e 


That this ſhews the credit the law gives to 


acknowledgments before the Chief Juſtice, as it 


need not be done by. dedimus. 


That there muſt be ſome final decifion—a xe Arundal v. 
plus ultra evidence, that cannot be diſputed, 88 
and that as to tranſactions in court, or before ponies” 
perſons either by their office, or dedimus pro- 26e. 
perly authorized to do any act, and it is re- 
corded by them or by the court, that is ſuch a 


ne Plus ultra evidence as cannot be diſputed or 
| AVETTER 


*S 


Wyn ne v. | 
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averred againſt :—So if an act is recorded to be 
done before ſuch a judge, no averment is ad. 
mitted to the contrary. So if a judge died on 
circuit, the clerk of aſſize may lodge the re. 
cords in court in the judge's name, and no 


averment ſhall be received that the judge was 
dead. 


That this rule holds particularly in the caſes 


of fines and recoveries, which are conſidered as 


common aſſurances, and to be ſupported as the 


general title perſons have to-their eſtates, and 
becauſe they are the only methods by which an 
eſtate tail can be emancipated and prevented 
from being a perpetuity. 


That there are many caſes to this point. If 
an infant ſuffers a recovery, he muſt reverſe 
it during his non-age, becauſe infancy ſhall not 
, In that caſe be tried by a jury, but by inſpec- 
tion. 


A recovery ſuffered by idiots or madmen is 
unavoidable, though an office is afterwards 
found that they a are ſo. 


That though Mansfeeld's caſe has been much 


| abuſed, and the doctrine laid down there has 


been called a damnable doctrine, yet it has ne- 
yer been Judicially denied to be law. 
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If a fine is levied by a feme covert, and record- 


ed, ſhe is eſtopped to ſay ſhe was not examined 
after the line 1 is enrolled, | 


Recoveries have always been ſupported ; 
they are in truth creatures of Meſminſter- Hall, 
and were introduced by the judges, and ſup- 


ported by them in order to prevent the per- 
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Gething v, 
Lord Do. 
neraile. 

GC B, Ire. 
land, 1738, 
per totam 
curiam, 


petuities that were created by the ſtatute de 


donis, and were not taken up by the legiſlature 


until Henry yth's time, and Lord Mansfield 
ſomewhere ſays, that recoveries and ejectments 
were found out and introduced by the judges - 


without the afliſtance of the legiſlature and that 
the nation is more obliged to the. courts for 
thoſe two inventions, than to all the acts of 


parliament that have been made relative to 
law proceedings. What inconveniences ſhould 


we introduce by letting the plaintiff into the 


evidence he deſires. 


Lord Ely has been found compos; that inqui- 


ſition has been refuſed to be ſet afide :—He 


ſuffered a recovery ſeventeen years ago, that 
recovery is regular, the letter of attorney is 
acknowledged before the Chief Juſtice, we 
ſhould contrary to every precedent throw 
things into confuſion, | 


Objection, 


% 


$299. — <ri 


Ce ATARI — ̃ HEADER ̃ ˙ͤͤ? 
* 


1 No. v. Objection: Lord Chief Juſtice Clayton did Lore 


| Hour Not receive this acknowledgment judicially. judg 
| n. : 1 treat 
Anſwer :—He certainly did: He received W diſre 


it as Chief Juſtice without a_dedimus, and ſurely who 
. his receiving and recording that acknowledg- | 
Il | ment is the ſtrongeſt evidence that the perſon O 
oy making it was capable of doing fo, that is of eſtox 
found underſtanding. 


| . A 
A great deal has been ſaid (perhaps more pel « 
than enough)-on the liberality of the preſent vou 
age; that the judges were to find out and let it, ei 
in the truth at any rate, and not be ſhackled by it (tl 
the black letter of the law. _, : adva 
| judg 
Anſwer :—That the contrary to all this was ing, 
true, that a miſchief is better to be ſuffered than 

an inconvenience. 0 

; | A into 
A That an enterpriſing judge of that ſort, who befo 
diſregarded precedent, would be a moſt dan- exce 
| gerous, if not deſtructive member of ſociety, the « 


and would introduce infinite confuſion—that cepti 
Lord Hardwicke has often ſaid, it ſigniſies not be p 
ſo much what the law i is, as that it be known 


m and certain. <a 

. | . weig 

That Lord Cate's motto to his reports is, we t 

pers eff fervitus ubi lex oft vaga & incognita, and fecur 
Lord 


did 


rd 


Lord Bacon, who wrote about the office of a 
judge much better than he practiſed, in his 
treatiſe on judicature, condemns judges who 


diſregard the precedents and 1 of thoſe 
who went before them. 


Objection :— This is to be conſidered as an 
eſtoppel, and is waived by the pleading. 


Anſwer :—lIt may be conſidered as an eſtop- 
pel or as concluſive evidence: It probably 
wauld have been better to have inſiſted upon 


it, either by demurrer or plea; but we thought 


it (though not ſo properly) might be taken 
advantage of by the rules of evidence, and the 
Judges were not eſtopped from judicially ſee- 
ing, that this attempt was contrary to law. 


Odjection :—That we ſhould let the plaintiff 


into the evidence, as his witneſſes might die 


before the matter was determined. on a bill of 
exceptions and writ of error: — Whereas if 
the defendant was put to take the bill of ex- 
ceptions, the record remained and he could not 
be prejudiced by the delay. 


Anſwer: — This at firſt ſeemed to have 
weight with the court, but on conſideration, 
we thought doing ſo might ſhake the common 
ſecurities of the realm, and be attended with ill 

cConſequences; 
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conſequences; and Lord ANNALY recollected 
the caſe of Crofton v. Crofton in the Common 
| Pleas, when Singleton preſided there; that was 
a. motion to inſpect a common recovery ſuf. 
fered about ten years before, and to take it off 
the file, as there was not any tenant to the 
pracipe. 


Old Mr. Peter Daly (who was at that time 
declining) made the motion, when the other 
counſel did not expect it, and had not brought 
their briefs to court :—They applied to the 
court to let the motion ſtand over until they 
could bring their briefs to court, but Lord 
Chief Juſtice Singleton (with great warmth) 
told them, that attempts to ſhake the common 
ſecurities of the kingdom were not to be coun- 
tenanced, that the motion was made and they 
might ſpeak to it, if they pleaſed, but be would 
not give them an hour, and-on hearing Mr. 
Daly's argument (which was in truth a very 
bad one) refuſed the motion with coſts, though 
in fact there was not a tenant to the pracipe, 
and that caſe was the occaſion of making the 
act 23 Geo. 2. relating to recoveries. 


The jury had the record and warrant of at- 
torney ſent up to them by the direction of the 
court, and with ſome unwillingneſs, gave a 
pyerdict for the defendant, on which the plain- 
tift's 
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tiff counſel tendered a bill of exceptions, No. v. 


which we ſigned. ute 
agai 
BURTON 
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. Manda 3 8 rods, Trial 


at bar, 


Lord EarLsrorT, Chief Juſtice, on giving 
the opinion of the court (for the judges were 
unanimous) ſaid. —We are all agreed that 


the finding on the inquiſition is ſtrong and 


coercive evidence (though not concluſive) 
although I have heard no caſe mentioned to 
ſhew that it is not concluſive ; but I ſhall con- 
ſider it merely as a verdict of twelve men on 
a jury, and nine commiſſioners appointed on 
the application of the father of the plaintiff, 
after having had a perſonal examination of the 
Earl. So far then as a verdict, we think it 
very ſtrong evidence, but we do not ſay that 
it is concluſive, or that it ſhould have ſuch 
influence, as cannot be reſiſted :—But we are 


all of opinion, that the fine and recovery are 
, concluſive evidence ſo as to command the 


aſſent 


al 
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afſent of the jury: That it is evidence of the 
higheſt nature to command an aſſent. We 
think that notwithſtanding the order of the 
Lords, which we do not queſtion the autho- 
rity of, this warrant of attorney ſupported by 
a fine making a tenant to the præcipe, conſti- 


tutes ſuch a maſs of ;reefitible and incontro- 


vertible evidence, as cannot be overthrown ; : 
and that though every word of the plaintiff's 
caſe had been ſworn to, we ſhould be obliged, 
notwithſtanding, to tell the jury, that it was 


not ſufficient to reſiſt the evidence of the fine 4 | 


and that they are bound in point of law to 


| find for the fine;—and we are of opinion, that 


it would be a waſte of time to ſuffer the plaintiff 
to go into an examination of one or more 
witneſſes, to eftabliſh facts, which are finally 
and concluſively ſettled by the fine. I do not 
now go into our reaſors at large—when I ad- 
dreſs the jury I ſhall give our reaſons. I now 


addrefs the bar, that they may avail themſelves 
by taking ſuch meaſures as they think moſt 


proper. 


And then his Lordſhip afterwards in ad- 
drefling the jury, among other grounds for 
the opinion of the court, ſtated the following : 
—That after the plaintifl's counſel had ſtated 
their caſe, the defendant's counſel had offered 
evidence of ſo high a nature, that though it 
had been taken for granted, that the plaintiff 

could 
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could produce parol evidence to ſupport his 
caſe, yet the defendant had. produced evidence 
of ſo powerful and coercive a nature, as made 
it uſeleſs for the plaintiff to go into any ſuch 
evidence.—Then his Lordſhip mentioned the 
evidenee of the inquiſition, fine, &c. then de. 
livered , himſelf to the following effect: — Re. 
ceiving evidence, if to no effect, would be 
vain and idle, and would only improperly take 
up the time of the court. The fine was a judi. 
cial tranſaction before the Chief Juſtice and his 
brethern, and is one of the common aſſurances 
of the nation: and it is upon this principle 


that this aſſurance is not to be ſhaken, if the a 


proper forms have been gone through. Now 
this is evidence of the ſanity of the Earl, be- 
cauſe he could not have levied the fine, if not 
of ſound mind; therefore by neceſſary in- 
ference, and concluſion, he muſt be ſuppoſed 
ſane. Another reaſon is, becauſe the law 
makes it the official duty of the perſon taking 
the fine to examine into the ſanity of the par- 
ty. Now this fine makes part of the common 
recovery ſuffered at the ſame time, on the ſame 
day and the ſame hour that the fine was taken, 


which fine was levied for the purpoſe of ſuffer- 


ing this recovery. We therefore think that 
the defendant has laid evidence of ſo high 2 
nature before you, in ſupport of the ſanity, 
as you muſt give implicit credit to: and it 
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being the opinion of the court, that though the 


evidence the plaintiff offered had been ſworn 
to, yet the defendant's evidence was of ſo ſupe- 


rior a nature that we thought the plaintiff's 


evidence inadmiſlible, beezuſe not to be re- 
garded. 
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5 AGREEMENT. 


„ EQUITY will not decree a renewal Claimed 
upon an agreement accompanied with fraud x 
2. Agreements are to be conſtrued ſo as yore every 


word operation | - - 9. 


3. Conduct of the parties, ſome evidence how they 
underſtand agreements — 5 10 
. A party ſeeking relief in a court of equity upon 
the foot of an agreement muſt appear to have 
performed his part of it - 287 
A ſpecifick execution of an article refuſed 13 
years after its date, nenn under 
it, nor Nun C 40 
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Cel APPEAL. 


1. An appeal diſmiſſed without anſwer, being 12 


years after the order appealed from .- I 
2; The Houſe of Lords declined to re-hear an 

appeal 5 - . 513 
- > ARTICLE. 


1. Equity will not decree a ſpecifick execution of an 
article which is contrary to the _ in a ſet- 
tlement "Fi | « 281 


ASSIGNMENT. 


1. A perſon who makes an aſſignment of his pro- 
perty under an inſolvent act cannot ſue in his 
own name alone unleſs his creditors have been 
"OE e 


i " ATTACHMENT. 
1. An attachment granted againſt an attorney, who 
appeared as ſuch for his infant ſon, and afterwards 
brought a writ of error upon that ground in notis 35 
2. An attachment granted againſt the heir for tefuſ- 
ing to perform a decree againſt him for the debt 
of his anceſtor — — 139 


ATTORNEY 


AT 


I N D E K.; 
age | X 


Page 
ATTORNEY Va. NON COMPOS MENTIS. 2. © - 
* 1. Fines might be levied by attorney from the ean-· 
lieſt period . - 79 
2. A warrant of attorney is a deed, and if executed 
dy a non compos is void 5 83 
3. The Chief Juſtice is not bound to examine a 
party acknowledging a warrant of attornex 85 
4. A client cannot compel the executor of his at- 
os torney to produce his papers in court, though | 
only for the purpoſe of uſing them there and not 
to take them out of the executor's poſſeſſion 
without paying the coſts due — 476 
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AVOWRY. 
451 1. An avowry for rent under 25 Geo. 2. c. 13. 
need not ſtate by whom the demiſe under which 
the premiſſes were held had been made 341 
2. What is a good avowry under that ſtatute _ ibid. 
3. It extends to parol demiſes on Te © 
s 32 4. Before the ſtatute landlords were under great 
7 difficulties, in ſupporting diſtreſfſs 351 
5. The ftatute made no alteration in the evidence 
139 neceſſary to be given | 88 | 15 353 


So BANKER. 


1 N D E KX. 
Page 


BANRKER. 


1. The creditors of a banker who ſtops payment 


is not intitled to any preference - 436 
2. The banker's act is not repealed by the bank- 
rupt laws, in natis - - 448 


CASES DOUBTED OR DENIED. 


EHu v. 2 2 Bl. 1174, - 44 


Mangfield's caſe, 12 Cy. 122, - 7 Wy 
| Fones, leſſee of Corbet Hall v. Gabe 24 
Murray v. Bateman - . 407 
Mary Haſley's caſſe — 53 


CONFIRMATION.” 

. 2 That which can be avoided by entry may be 

made good by confirmation - - 395 
cos rs. 


1. A landlord is intitled to ** coſts where he 
gives no litigious oppoſition _ - 137 


DEED. 


EN D E . 


8 Page 
DEED, | 
. 1. Every deed is ſyppoſed to be completed before 
execution 3 5 1 15 
2. A warrant of attorney is a deed, and if executed 
a by a perſon non compos is void 83 
3. Rules for the conſtruction of deeds, 1ſt. that no 
words in a deed which may have an operative 
meaning, without injuring the natural ſenſe of 
44 any other part of the deed, ſhall be re) as 
37 nugatory. 1 
2d. When two or more deeds act upon one and 
40 tthe ſame ſubject matter, they ought to be conſi- 
07 dered and conſtrued as one and the ſame inſtru- | 
| ment - wm. „5 404-7 
39 ; 
EQUITY Vid. RENEWALS. 
1. Equity does not aſſiſt in taking advantage of a 
_ forfeiture _. — 5 134 
395 2. Where a landlord has a remedy by diſtreſs 
equity ſhould not interfere — = - „„ 
3. A debt due by decree in equity though but a 
perſonal demand will bind the heir or deviſee with . 
aſſets, and ſuch heir or deviſee refuſing to per- 
137 form a decree againſt him will be ſubject to an 
ED. attachment. | | - 139 


4. A de- 


* 


C1770 
| Page 
4 A decree of equity for payment of a ſum of mo- 
. ney is a perſonal duty - - 144 
| 5. Where equity will give intereſt upon the arrears 
ol an annuity — „ 
6. Equity will not decree a ſpecifick execution of 
an article which is contrary to the powers in a 
ſettlement + - 8 - 281 
7. A party ſeeking relief in a court of equity upon the 
foot. of an agreement muſt appear to have per- 
formed his part of it . 287 
8. Equity will not decree a ſpecifick execution of 
| - acovenant in a leaſe violating the reſtrictions in 
a prior ſettlement of which the leſſee had notice 315 
9. Equity under particular circumſtances refuſed to 
ſet aſide a conveyance ſought to be impeached for 
_—_ . 331 
ro. The want of a ſurrender is relievable in equity 4Ir 
: 11. Where there is a prayer of general relief, equity 
8 will adapt its relief to the circumſtances of the 
| caſe -. - 55 ibid. 


„ ſpecifick execution of an article 13 years af- 
ter its date, refuſed, there never having been 
poſſeſſion under it, nor any conſideration paid 420 


— ESTOPPELS. 


1. When a record is an eſtoppel to the party it 
muſt be direct, and in point to the fact which 
N 1 9 98 | | the 
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81 


87 
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0 party is eſtopped from proving contrary to 5 
the record concerning that fat. 25. 102 
2. Eſtoppels defined — - 247 
"FEI CE. 


1. Where the vouchee in a common recovery ap- 
pears by attorney, and the caption of the war- 
rant of attorney, appointing ſuch attorney, ap- 
pearing upon the record to be taken by the Ch, 

| Juſtice of C. B. out of court is not concluſive 
evidence of the capacity of ſuch vouchee as to 
the ſoundneſs of mind to make ſuch attorney and 


ſuffer ſuch recovery 


| * | + 16 

2. The ſentence of ſub-commiſſioners of exciſe 4 

* = condemning certain goods affirmed by commiſſi- 
|  oners of appeal is concluſive evidence in an 


action of AE for the ſame goods in 


notis 


— 
* 


” 43: 235 
3. A fine when levied is concluſive evidence not | 


only of the a& done but of the capacity of the f 


perſon doing i it 


a - 79. 2660 


4. A commiſſion of idiocy and inquiſition re- 
turned thereon finding the party not to be of un- 
ſound mind. is not concluſive evidence of his 


fanjty 


204. 259. 266. 549. 572 


5. The Z 
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5. The commiſſion, inquiſition, and return, toge- 
ther with a fine, præcipe, concord and caption of 
ſaid fine, and warrant of attorney and caption 
thereof held to be concluſive evidence- of 

ſanity „ 204. 549. 572 
6. Pieces of evidence which taken ſeparately are 
not oncluſive cannot become ſo by being 

j united _— - 210 


7. No averment ſhall 3 received againſt a record 
or the certificate of a judge * 25 

8. A fine is concluſive evidence of the capacity of 
the conuſor to do another act in the caſe of a 
fine and a deed leading the uſes of ſuch fine. 272 

9. Probate of a will is concluſive evidence of the 
ſanity of teſtator as to his perſonalty 2 277 


FINES. 


- 


1. A fine is an amicable compoſition of a ſuit ac- 
| knowledged before the judges, and enrolled 


nag! their records 5 
2. from the earlieſt period might be levi- 
ed by atorney 1 - - ibid. 


3. A fine | 


572 


210 


245 
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77 


78 
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A fine when levied, is concluſive evidence not 


Page 


only of the act done, but of the capacity of the 
perſon doing it - - 79. 215 


. The ſtatute of fines is mandatory as to the duty 
of the Chief Juſtice LOW - 103 


The caption of a fine is different from the ac- 
knowledgment of a warrant of attorney 111 


Where a fine with proclamations is levied by 
tenant in tail and the præcipe is brought in the 


ſame term againſt the conuſee of ſuch fine, and 


7. 


a common recovery ſuffered thereupon, ſuch 
fine, præcipe, and common recovery form one 
common aſſurance - - nog 


The fine of tenant in tail does not take away 
the right of him in remainder <4. 


8. A fine ſhall not be reverſed for un ſane 
memory, or impriſonment for the contrary appears 


by the fine — — ... | 5 


9. The reaſon why fines operate as a „ 271 


10. A fine is concluſive evidence of the capacity 


of the conuſor to do another act in the caſe of a 
fine and the deed leading the uſes of ſuch fine 272 


11. The 
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11. The uſe of 3 a tenant to the præcipe by 
fine was to put the evidence of there being a 
good tenant to the præcipe on record — 273 


FORFEITURE. Pak EQUITY. . 


1. A tenant guilty of laches induces a forfeiture 
of his intereſt - - 174 


2. demand by the landlord and declining to 
renew by the tenant amounts to a forfeiture 176 


3˙ But mere /aches never works a forfeiture 1 77 


4. A forfeiture once purged is totally done away 400 


FRAUD, 


1. Equity will not decree a renewal claimed upon 
an agreement accompanied with 1 
2, To make void a voluntary conveyance it muſt 
have been executed for the m—_— of defrauding 
creditors 1 . 305 
3. Equity under particular circumſtances would. nat 
ſet aſide a conveyance ſought to be impeached 
for fraud . 1 331 


4. Length of time cannot ſanctify a fraud, 5 337 


* 


31 
37 
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INFANT. Nd. RECOVERY. 6. 8. 


I, The only poſſible way to make valid a recovery 
ſuffered by an infant is to have a privy ſeal and 
ſign manual I. — abs. : 


2, The recovery of an infant by warrant of attorney 
will be reverſeg e „265 


JURY. 


1. Courts of equity ſend matters of fact to be tried 
by a jury 2 fg „ 


INSOLVENT. 


1. A perſon who makes an aſſignment of his pro- 
perty under an inſolvent act cannot ſue in his 
own name unleſs his creditors have been al! 


paid * — N 43 I 
INTEREST. 


1. A on entitled to a remainder in tail Joins his 
father tenant for life in ſuffering a recovery :— 
Then they execute a mortgage; the ſon is not 
compellable to pay intereſt to the mortgages dur- 
ing the life of the father — - 133 


2. 
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Page. 


And the mortgagee having executed a bond con- 
ditioned for the performance of covenants in a 
deed to ſecure the ſon an annuity, damages may 


be recovered at latu for a breach to an amount, 


not exceeding the penalty; therefore equity will 
give intereſt upon the arrears of ſuch annuity 153 


MORTGAGE, 


A ſon entitled to a remainder in tail joins his 


father tenant for life in ſuffering a recovery; — 
then they execute a mortgage: The ſon is not 


.  compellable to pay intereſt to the mortgagee dur- 


ing the life of the father - 1383 


A. entitled to a remainder in tail to take effect 
upon the death of B. joins B. in levying fines and 
ſuffering recoveries for the purpoſe of ſelling 
thoſe lands to pay the debts of B. who in con- 


ſideration thereof, gth June, 1759, conveyed to 


A. other lands not included in the ſettlement, 


but then under mortgage, —In October, 1759, 
B. conveyed the equity of redemption in theſe 


latter lands to the mortgagee :—A., brings bill 


for an account and redemption, bill diſmiſſed in 


the Exchequer, that decree reyerſed - 295 


Nod 
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| NON COMPOS MENTIS. de EVIDENCE. 
| 1, 4. J. 


1. Where the vouchee in a common recovery ap- 
pears by attorney, the caption of the warrant of 
attorney, appointing ſuch attorney, appearing 
upon the record to be taken by the Chief Juſtice 
of C. B. out of court is not concluſive evidence 
of the capacity of ſuch vouchee as to the found- 
neſs of mind to make ſuch attorney and ſuffer 
ſuch recovery - - - 16 


153 


2. If a perſon non compes mentis ſuffer a recovery by 
attorney it 1s error. - - 23 


I53 
3. A perſon non compos mentis cannot diſpoſe of his 
any. . 
4. A warrant of attorney executed by a non com- 
pos is void , - - 83. 100. 261 
5. The law of infant and non compos are parallel | 
| 89. 100. 263 
6. There is no inſtance of a recovery ſuffered by 
an idiot - — 90 
205 7. The remainder-man has a right to prove vou- 
| chee in a recovery non compos = 208 


N | 8. There 
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— : - * 
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10. 


There are no degrees of defects of underſtand- 
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ing fave idiocy and lunacy — 211. 532. 555 


In a court of law no man can be conſidered 
idiot or lunatick, until-he be found ſo on record 212 


The ancient and modern modes of proceed- 


* ings to aſcertain the fact of idiocy or lunacy ibid. 


11. 


12 


5 


14. 


A man found idiot or lunatick may traverſe the 
finding 3 - - 213 
But a finding of ſanity is peremptory in the 
firſt inſtance - - ibid. 
Alienations not of record by an idiot after in- 
quiſition may be avoided by ſez. fa. 214. 228 
The cuſtody of perſons and eſtates of idiots 


and Junaticks was given to the crown by ſtatute 


15 


105 


17. 


18. 


19. 


for the benefit of the ſubject — 224—5 


The writ dum non fuit compos lies only for 
privies in blood . — 232 


Proceedings upon a commiſſion of idiocy 518 


Idiocy is a natural inſanity of mind from the 
birth of the party | - - 517 
Inſanity is the genus of which idiocy is one 
ſpecies — — ibid. 533 
Accidental inſanity is when a perſon having 
had a competent uſe of reaſon, loſes it by ſome 
diſtemper in the humours of the body, or by 
hurt in the brain or its organs, or by the vio- 


lence of diſeaſe — - ibid. 


20. The 
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21. 


22 


23 


Page 
555 


212 
ibid. 
213 
ibid. 


228 
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232 


515 


517 


333 


ibid. 
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20. The words © unſound mind” and © unſound 
memory” were adopted in the reign of Edw. 1. 5 18 


21. The king as the political farther of his people 
has the care of the perſons and perſonal eſtates 
of thoſe who from want of underſtanding are 
incapable of taking care ef themſelves 1— 919 


22. By ſtatute de prerogativd regis the king ſhall 


have the real eſtates of idiots to his own uſe find- 
ing them neceſſaries — bid. 


23. And he ſhall provide for the ſafe keeping of | 

the real eſtates of lunaticks, ſo that they ſhall 

have a competent maintenance, and the reſidue 
is to be kept for their uſe „ $26 


24. The law preſumes an idiot incapable of ever 
attaining a competent degree of underſtanding ibπ.. 


25. Since the revolution the crown has granted 
the ſurplus profits of the eſtate of an idiot to 
ſome of his family - - 520 


26. The law preſumes a W capable of re- | 
covering his underſtanding - ibid. 


27. The law preſumes every man who has attained Z 
the uſual age of diſcretion to be of ſound mind | 
until the contrary is proved — 820 


28. To 


- 


oY 


5 | Page 
28. To come at this "i writ 1 iſſued 
to the ſherif, or eſcheator of the county where 
the party reſided to try by 2 jury and perſonal 
ON the party. whether he Was of 
ſound . mind 1 25 - $21 
* Latterly qncithcommitios have ! ibid. 
30. A weakneſs of mind only does not amount to 
| inſanity _ as OY Re 1 5 : « hid, 
31. - Curatrs are . 
. | 326. $37 
oo The work its OT de. in commiſiong « of - 
lunacy are not ſo material 25 to render their 


ee een * 4 1 $31 


33 Commiſſions of lunacy are now cee and en- 
not be altered | 8 Ke 4 loi 539 


4 


34. If commilkogers' or jury eilen: the No- 


ceedings may be ſet alide * 3 ed N 541 


35. There is no analogy between motions hs new 
trials and. new inquiries oy commiſſions of 


35. Ui tre tas ben» fling il a. def 


ahbe desen f 1 30 
37. The finding upon an inquiſition is not concluſive 549 
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* 


1K Do E X. | 
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1. An avowry for rent under 25 Gee. - . 13. 
need not ſtate by wuom the demile under which 
the premiſes are held was made 334, 352 


2. The form of an avowry held to be good under 


that ſtatute = - - © OO _ 


* 


[4 The different pleas which «tenant can put in lo 


a general ayowry, | = 58 *. | 
+ Fang. n of & term moe ha: 
is bad - - * 
3 Stathg that Ak deeds RG which 2 party 
- makes title were conſumed by an accidental fire 
| villnotexcule the N . 
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1. Equity will not decree a ſpecifick erxgcütin 
of an article which is e the powers: I 
in a ſettlement LM 281 


* 


2. Equity will not decree a ſpetifick execution oft. 
a covenant in n leaſe violating the reſtrictions 


© in a prior ſettlement &f Which the leſſee had- 


notice CCC 315 
Qq PEP 
e * . | 5 9 
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| PRIORITY. 


t. The creditor of a banker who ſtops payment 
is not entitled to any 1 3 430 


PENALTY. 


1. Where a ſum is claimed as a penalty it ſhould 
be demanded preciſely at the day _ 126 


' RECOVERY Id. EVIDENCE; 1. 


1. If a perſon non compos mentis ſuſffer a recovery 
by attorney, it is error — - 23 


oY 2. Recoveries were FIG SIT for a pollteal pur - 
7 poſe in the reign of Ed. 4. - 30. 87 
| 8 3. The judges are not bound to examine the com- 

| petency of a party ſuffering a recovery 2 
; 41᷑᷑ Where a fine with proclamations is levied by a 

= . :. tenant in tail, and the præcipe is brought in the 
ſame term againſt the conuſee of ſuch fine, and 

a common recovery ſuffered thereupon, ſuch 

| | fine, præcipe, and common recovery form one | 
3 | common aſſurance . - 204+ 237+ 239+ 259 | 
5. The 


1 N D E X. 


5. The remainder- man has a right to prove vouchee 


in a recovery non compos - — 208 


6, Infancy cannot be aſſigned for error by the vou- 
oof chee in a common recovery after he comes of 

; P - 230 
7. Recoveries are become common aſſurances, and 

and therefore to be ſupported - 253 


| 8. The only way to make valid a recovery ſuffered 
126 by an infant is to have a privy ſeal and ſign ma- 
nual = 2 ek 


RENEWALS. Vid FORFEITURE. * 


1. Equity will not decree a renewal claimed upon 
23 an agreement accompanied with fraud - 1 


2. Leaſe of lives renewable for ever with a nomine 
pane in Caſe of neglect to renew, equity will 
* not decree a renewal, except upou the terms of 
82 paying the nomine pane - g 122 
a 3. Renewals have for a long time been decreed in 
: ED Ireland upon making compenſation to the land- 
| lord = - „ 
l 


4. Renewals decreed notwithſtanding the death of 
all the cęſui que vies, and that the leaſe con- 
259 tained a negative clauſe © = 170 
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5. A demand by the landlord, and declining to re- 
new by the tenant, amounts to a forfeiture 176 
6. Leaſes of lives renewable when introduced into 
Ireland, in natis 5 178. 179 
7. Lord Mansfield was of opinion that it was neceſ- 
fary to renew in due time, and before the day 
appointed in the agreement elapſed i 185. 186 
8, Lord THurleto held the rule reſpecting renewals 
to be, that courts of equity will relieve the 
leflee, if he has loſt his right by fraud in the leſſor, 
or by accident on his own part, but will never 
aſſiſt him when he has loſt his right by his own 
groſs laches or neglect - 201. 202 


39 Obſervations upon theſe opinions 


407. 408. 417. 418. 419 


410. Quere. —Whether * for lives renewable for 


ever, taken before the ſtatutes of queen Anne, 
were diſcoverable after the death of the then poſ- 
ſeſſor - - 339 


* 


11. Where 3 had always conſidered an in- 


tricate and perplexed clauſe as a covenant for per- 
petual renewal, equity will alſo give it that 
conſtruction - 5 
12. The hiſtory of renewable leaſes and the princi- 
ples "ou which _—_ have been decreed ibid. 


” 13. Terms 
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179 


186 


202 


419 


339 


354 
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13. Terms of years determinable upon lives with 


IN DE K. 8 
Page 


covenants for renewals are within the tenantry 


act | ym * _ 384 
14. 3 for renewals not founded upan technj- 


cal ſubtilties but general maxims of juſtice 399 


15, A great part of Ireland is held under leaſes 


depending c on lives with covenants for perpetual 


renewal - - - 402 


16. In the South of Ireland they have prevailed 


fince the great Earl of Ormond's time, who 
introduced them there to people his eſtate, 
and to invite an improving tenantry =- >» zbid, 


17. Such tenants were conſidered to have perpetual | 


" Intereſts - - 403 
18. Which became a fund for ſettlements and | 
ſecurities — 7 - ibid. 


19. Where the tenants had ** to pay the re- 


newal fine in the time preſcribed, equity held 
them relievable on making compenſation to 
the landlord, except in caſes of fraud or dere- 


liction 4 405. 
20, Septennial fines ſtruck out by Lord Ch. B. 
Gilbert — 5 1 404 


21. The 
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21. The tenants were held relievable though the 
leaſes contained expreſs negative clauſes, 1. e. 
that the landlord ſhould not be obliged to re- 
new, unleſs the renewal were applied for and 
and the fine paid within the time preſcribed 
after the fall of a life - 1 482 


22. The nb of theſe decrees not known in 


England - „ 406 


23. The reverſal, by the Lords of Great Britain, | 
of Lord Liffard's decree, in Murray v. Bate- 
man, founded on theſe principles, created great 


diſſatisfaction and alarm in Ireland © 407. 408 


2.4. But the Iriſh legiſlature by 19 & 20 Ges. 3. 
C. 20. recognized and reſtored the old equity ibid. 


25. The term's being at an end at law is quite out 
of the caſe in the conſideration of a court of 


* 


— 55 —»ͤ 
26. In the interval between the reverſal of the de- 
cree in Murray v. Bateman, and the paſling of 
the act, Lord L. rd refuſed relief where the 
term was at an end in law, he conſidering him- 


ſelf bound by that deciſion - 414 


27. And in Magrath v. Lord Muſterrz, conſider- 
ing the caſe, 1| as coming under that decifion 
and within the ME of 2 20 Geo. 3. c. 30. 


—2dly, 
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—2dly. in conformity to a decree of the Ex- 
chequer, wherein it was held that after the fall 
of all the lives, the tenant had no right to a re- 
newal; — Aly, upon the ground of the tenant's 7 
miſconduct pending the cauſe, his Lordſhip diſ- 
miſled the tenants: bill, and the diſmiſſal was 
affirmed 8 — 469 


28, Where compenſation can be made to the land- 


lord, and the conduct of the tenant has been 


fair, he ſhall have relief - - . 497 
29. Equity relieves even where all the lives are 
dropped Th ” 00 
SENTENCE. 


1. The ſentence of ſub-commiſſioners of exciſe 


condemning certain goods, affirmed by com- 
miſſioners of appeal is concluſive evidence in 

an action of treſspaſs for the ſame goods, in 
151 — - © 7 43 


STATUTES CITED, OR COMMENTED 
| | UPON. . „ 


13 Ed. 1. c. 30. Trials at bas — 560 


18 Ed. 1. ſt. 4. de finibus © =. * "76. 113.48 
| EDWARD 


5 Page 
EDWARD II. 

15 Ed, 2. ſtat, of Carliſle - 79. 99. 240 
17 Ed. 2. c. 9. Idiots — 226. 519. 534 
HENRY VII. 

10 Henry 7. Trials Ir. 5060 
ANNE. 

11 An. c. 3. Guardian | — - 195 
GEORGE II. 

4 Geo, Avo wr 8 353 
f 9 Geo. 2. Avowry =» — | - 347 
11 Geo. 2. „ On: WW 
25 Geo: 2. c. 13. Avowry - "= $f 


33” Geo. 2. c. 14. Bankers Ex #7 448 
GEORGE II. 


19 & 20 Geo. 3. c. 30, Tenantry act 175. 177+ 39! 


TRIAL. 
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i JJ { 
1. Trials at bar when granted - 560 
WAIVER, 
Waiver defined — | „ 


WRIT. 


1. The writ of dedimus | poteftatem | 7 not direct 


the commiſſioners to examine the party = 86 


2. The writ dum non fuit compos lies only for privies 


in blood - - 232 


